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10.2.  Response to Comments

10.2.1 General/Technical Comments

Comment G-1: Several commenters stated that projects outside the area of the greatest
contamination should not be approved.

Response:  The release of a hazardous substance (PCBs) into the New Bedford Harbor
Environment occurred at two primary locations: 1) the Inner Harbor north of Route 195; and 2)
the Outer Harbor south of the hurricane barrier.  Over time, the PCBs spread beyond the
Harbor and out into Buzzards Bay by the action of the tides, the flow of the river, and by
transport through the municipal wastewater system.  Natural resources throughout lower
Buzzards Bay were consequently exposed to PCBs.   In addition fish and wildlife feeding on
contaminated material or organisms or passing through the Harbor Environment received
doses of contamination and suffer its effects.  Accordingly, in order to restore the natural
resources injured by the contamination of the harbor, it is necessary and appropriate to look
beyond the  areas of greatest contamination.

In order for the Trustee Council to begin restoration in the near-term, pre-cleanup projects
must avoid areas which are likely to be subject to cleanup activities.  By funding projects
outside the immediate area now, the Trustee Council can begin the restoration process
immediately.

Comment G-2:   Two commenters objected to Trustee Council support for projects that the
Citizens Restoration Advisory Board (CRAB) does not support.

Response: The Trustee Council sought advice on restoration projects from members of the
community, local officials, technical experts, legal advisors and the general public.  The
Trustees reviewed and seriously considered all the advice and comments that they received.
This input is reflected in the Trustees’ decisions.  The ultimate responsibility for judging how to
best accomplish restoration of the injured resources rests with the Trustees.

Comment G-3: Several commenters suggested that restoration settlement funds should be
used in the near-term rather than waiting for the cleanup to be completed.

Response:  The Trustee Council agrees that benefits to natural resources and the public can
be achieved through the early initiation of restoration activities.

However, since significant restoration activities must occur after the cleanup, the Trustee
Council is required to reserve a large portion of the funds for future expenditures.  The Trustee
Council will strive to balance near-term needs with future needs so that natural resource
restoration goals can be achieved.
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Comment G-4: One commenter noted that RP/EIS Section 3.5 includes very little information
about the distribution of contaminants in the biota.  A paper by Nisbet and Reynolds (1984.
Marine Environmental Research 8:33-66) is relevant.

Response:  The Trustee Council appreciates notice of this research paper.  The Council
reviewed the paper and the information in Section 3.5 and provided more specific information
regarding contaminants in the Final RP/EIS.

Comment G-5: Two commenters stated that restoration settlement money should be used to
provide economic relief within the affected community.

Response:  The United States and the Commonwealth of Massachusetts filed complaints in
federal district court alleging injury to natural resources from the release of contaminants into
the New Bedford Harbor Environment.  The claims were eventually settled and funds provided
for restoration of the injured natural resources.  The Comprehensive Environmental Response,
Compensation and Liability Act (CERCLA or Superfund) requires that money received from
such a settlement be used only to “restore, replace, or acquire the equivalent of such natural
resources.”  (CERCLA Section 107(f)(1)).  CERCLA also clearly defines “natural resources”:
land, fish, wildlife, biota, air, water, ground water, drinking water supplies and other such
resources (CERCLA Section 101(16)).

Natural resource injury settlement funds must be linked to the natural resource injuries that
occurred and cannot be used for economic development or relief.  The Trustee Council
believes that successful restoration of natural resources will yield significant economic benefits
through increased and improved opportunities for a wide range of uses of the Harbor
Environment, including tourism and recreational opportunities.

Comment G-6: One commenter stated that the restoration activities, as outlined in the Draft
Restoration Plan/Environmental Impact Statement, lack monitoring necessary for management
of remediation and recovery.

Response:  The Trustees agree that monitoring is a critical component of successful site
remediation and natural resource restoration.  Further discussions by the agencies involved
(EPA, ACOE, MDEP) in the cleanup and restoration of New Bedford Harbor will determine the
extent of ongoing monitoring activities and the need for new monitoring initiatives.  The
Trustee Council is committed to appropriate monitoring of any projects it implements or funds.
At this stage of planning, we cannot be more specific but will ensure this is an important
component of project by project approvals.

Comment G-7: One commenter stated that it is inappropriate for the Trustees to grant money
to fund projects conducted by their own agencies.

Response:  The Trustees’ primary concern in allocating restoration funds is the restoration of
injured resources.  The Trustees  should consider proposals for resource restoration submitted
by their own agencies along with all other proposals.  In some circumstances, the staff of the
Trustee agency is best qualified to perform or oversee restoration work, particularly, for
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example, where the agency has  strong expertise or statutory authority in management of
particular species.

Comment G-8: One commenter asked who the technical reviewers of each proposal were,
their positions, affiliations and the recorded votes?

Response: The names of technical reviewers were provided to the public at a November 14,
1995 Trustee Council meeting.  They are repeated here:

Name Position Agency

Ivo Almeida Outreach Coordinator MA Coastal Zone Management
Michael Amaral Endangered Species Coord. US Fish and Wildlife Service
Tom Ardito Program Analyst National Marine Fisheries Service
John Boreman Director UMass/NOAA CMER Program
Philips Brady Aquatic Biologist III MA Division of Marine Fisheries
Leigh Bridges Assistant Director MA Division of Marine Fisheries
Kenneth Carr Environmental Contaminats US Fish and Wildlife Service

  Supervisor
John Catena Fishery Biologist National Marine Fisheries Service
Paul Craffey Section Chief, Bureau of MA Department of Environmental

  Waste Site Cleanup  Protection
Carolyn Currin Microbiologist National Marine Fisheries Service
David Engel Leader, Chemical and National Marine Fisheries Service

   Physical Processes Team
Bruce Estrella Aquatic Biologist III MA Division of Marine Fisheries
Gary Gonyea Environmental Analyst/ MA Department of Environmental 
Technical Support  Protection
Thomas Minello, Ph.D. Division Chief, Fishery National Marine Fisheries Service

  Ecology
Judy Pederson Manager, Coastal Resources Massachusetts Institute of

  Technology Sea Grant
Catherine Pedevellano Ecologist US Fish and Wildlife Service
Laurel Rafferty Harbor Planning Coordinator MA Coastal Zone Management
Ed Reiner Wetland Protection Program Environmental Protection Agency

  Coordinator
Charles Roman, Ph.D. Unit Director National Biological Service
Jan Smith Coastal Non-point Source MA Coastal Zone Management

  Coordinator
Jack Terrill Fishery Administrator National Marine Fisheries Service
Jim Thomas Senior Scientist, National Marine Fisheries Service

  NOAA Restoration Center
Ralph Tiner National Wetland Inventory US Fish and Wildlife Service

  Coordinator
No votes were taken on individual alternatives.  The technical reviewers followed standard
federal technical evaluation procedures by using score sheets and assigning scores based on
how well the project met the stated restoration criteria.  The scores were tallied and averaged
to determine a ranking.  The highest ranking projects for each restoration priority were then
considered further and the recommendations made by consensus.  These recommendations
were shared and discussed with the Community Restoration Advisory Board before
presentation to the Trustee Council at the public meeting on April 9, 1996.
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Comments G-9 and G-10: One commenter asked for further information (1) describing the
decision-making process the Trustees used to reach consensus on selecting the preferred
alternatives from the proposals submitted, and (2) how the agencies obtained advice on
projects for which they had no expertise.

Response: Prior to reaching decisions on the alternatives, the Trustees  considered  advice
from CRAB and the TAC, reviewed public comments, and  consulted with staff, legal advisors,
and project proponents. The Trustee Council also sought advice from various experts as the
Trustees deemed appropriate.   Decisions on the preferred alternatives were then made at
public meetings of the Trustee Council .

Comment G-11: One commenter asked why some projects approved by CRAB were rejected
by the Trustee Council without providing an explanation of  the technical or financial basis for
the rejection.

Response:  The Trustee Council adopted eight of the ten CRAB-recommended projects for
consideration as preferred alternatives.  The Aquarium/Oceanarium Feasibility Study was not
legally acceptable.  A description of the remaining project, installation of a bubble curtain just
inside the hurricane barrier, was forwarded to the U.S. Army Corps of Engineers (ACOE) along
with the Trustees’ request for ACOE consideration of installation of an additional box culvert
within the hurricane barrier.  Either the ACOE or the Trustee Council may consider future
implementation of the project pending a determination by the ACOE of its effectiveness for
New Bedford Harbor.  This issue is also discussed in the response to Comment G-2.

Comment G-12: One commenter stated that the RP/EIS fails to describe how PCBs have
caused injury to the ecosystem of New Bedford Harbor, and that it is impossible to select
appropriate restoration options without such a description.  The commenter further cites the
lack of a natural resource damage assessment which would typically address the natural
resource injury.

Response:  During the litigation of this case, the Trustees relied upon studies and expert
testimony to demonstrate a clear link between PCB contamination and widespread injury to
natural resources or the services provided by those resources.  On that basis the Trustees
recovered $20.2 million for natural resource restoration.  Settlement of the Trustees' claims
occurred before a natural resource damage assessment was completed.  Once  settlement
had occurred, the Trustees determined that it was most appropriate to expend recovered funds
on restoration of natural resources,  rather than on completion of a lengthy and expensive
damage assessment.   By addressing a new phase in activities related to New Bedford Harbor,
that is,  planning for the expenditure of the damages recovered by the Trustees to restore
injured resources, the Restoration Plan allows restoration of natural resources to begin.

Comment G-13: One commenter stated that all proposals should be held up to the light of
day.

Response: The Trustee Council believes that all proposal ideas have been fully and fairly
evaluated in a public forum.   As described above, the evaluation process has included
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community, technical and legal review of the projects.  Multiple opportunities have been
provided for public comment, both written and oral.  The project implementation process will
also provide public opportunities for project review,  including objectives, design, personnel
and budget.

Comment G-14: The EPA requested that the FEIS reflect that areas with high concentrations
of heavy metals will also be removed through the remedial dredging.

Response: Section 1.2.2 of the FEIS has been modified to reflect this concern.

Comment G-15: The EPA notes that besides PCB and heavy metal contamination, there are
other sources of contamination that contribute to natural resource damages.   The EPA
believes that it is inaccurate to imply in Section 1.2.4 that the PCB and heavy metal problems
are the only ones in harbor.

Response: The focus of the Trustee Council’s restoration efforts is limited to the natural
resource injury caused by the PCB contamination.  The damage assessment conducted, and
the resulting funds received through settlement of the complaints, specifically address the PCB
contamination injury.  While the Trustee Council recognizes the influence of these other
sources of contaminants in contributing to a degraded Harbor Environment, the Council’s
restoration actions will not, nor can not, directly address these problems.  FEIS Section 1.2.4
now clarifies that there are other sources of contaminants.

Comment G-16: The EPA requested that Section 2.1.1 be modified to clarify the roles of EPA
and the Trustee Council.

Response: FEIS Section 2.1.1 has been modified.

Comment G-17: The EPA requested clarification of the definitions for “injury” and “site” with
respect to oil and EPA’s authorities under CERCLA for oil.

Response: The definitions used are from the National Contingency Plan and apply to both
CERCLA and the Oil Pollution Act.  The Trustee Council has modified the definition to include
a clarification on EPA’s role under CERCLA for oil.

Comment G-18: The EPA noted that DEIS Section 2.1.1.2.1 indicates CERCLA requires EPA
to work with the U.S. Coast Guard to respond to and clean up all hazardous releases.  EPA
requested that this be clarified to reflect this delegation is for marine areas only.

Response: FEIS Section 2.1.1.2.1 has been modified to clarify this role.

Comment G-19: The EPA requested clarification on the January and May 1992 Proposed Plan
and Addendum.  EPA notes that there was one proposal rather than two separate phases of



NBHTC RP/EIS - Chapter 10 Final page 10-100

the cleanup.  EPA also provided clarification for their activities in 1995 and 1996 and
requested that the FEIS reflect this.

Response: The requested modifications have been made the FEIS Section 2.1.3.2.

Comment G-20: The EPA commented that in Section 2.2.2 development options are not
limited by disposal of contaminated material but that the use of confined disposal facilities
allow the  development of such things such as marine facilities, parks, and recreational use.

Response: It is a matter of degree.  While the suggested reuses of confined disposal facilities
will allow for some limited development, they will not support the full range of uses typically
found in an urban harbor setting.  Once capped, the underlying contaminated sediments
should not be disturbed such as would occur with the installation of underground utilities.
Building construction is limited by the weight carrying capacity of the confined disposal facility.
The timing of development is another issue.  Several years will have to pass before the
confined sediments settle enough to support reuse.  The Trustee Council acknowledges and
encourages the EPA to continue its efforts to work with the local communities to develop
options for the beneficial reuse of the confined disposal facilities.

Comment G-21: The EPA clarified that preliminary sampling of Acushnet River north of Wood
Street indicates that some areas are contaminated with PCBs above 10 ppm and will be
included in EPA’s remedial program.  EPA also provided information on various decision
documents planned for the cleanup activities.
Response: The Trustee Council appreciates receiving this updated information which has
been incorporated into FEIS Sections 2.2.7.4 and 4.2.1, and will consult with the EPA on
restoration activities north of Wood Street to insure that there is no interference or risk of
contamination.

Comment G-22: The EPA suggested modifications in Section 3.2.1.2 to contradictory
sentences.

Response: The Trustee Council has corrected the contradiction in FEIS Section 3.2.1.2.

Comment G-23: The EPA expressed concern, and believes it is inaccurate to say in Section
3.5.1.2 that significant concentrations will remain in the harbor after the remedial dredging.
The agency notes that remaining areas will contain sediments in the 1-10 ppm range or less
than 1 ppm, and that navigational dredging will also remove additional sediments.

Response: While there will be an overall reduction in PCB contamination in the harbor, the
Trustee Council believes EPA’s own record indicates that significant concentrations of PCBs
will remain after the cleanup has been completed.  The EPA’s ecological risk assessment
concluded that a target cleanup level (TCL) of between 0.1 and 1.0 ppm PCBs would protect
the marine ecosystem.  By the EPA’s own estimation, approximately 1.65 million cubic yards of
contaminated sediment would remain by choosing EPA’s preferred option over a TCL of 1
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ppm.   The Trustee Council acknowledges that  this is not a viable alternative because of the
high cost and potential implementation difficulties.

Comment G-24: The EPA requested changes to DEIS Section 4.3.1.1 to note that in addition
to EPA’s proposal to remove portions of the marsh which exceed 50 ppm TCL, EPA also
proposes to reestablish saltmarsh in areas destroyed by remedial dredging.

Response: FEIS Section 4.3.1.1 has been modified to reflect this information.

Comment G-25: The EPA noted that DEIS Section 5.1 incorrectly states that “some of the
CDF capacity will be reserved for sediments from navigation dredging projects.”  Rather,
capacity is reserved for an interim cap to cover the contaminated sediments.  The EPA also
clarified that CDFs have a variety of reuse options including natural resource enhancements.

Response: FEIS Section 5.1 will be corrected and modified to include this information.

10.2.2.  PREFERRED ALTERNATIVES

10.2.2.1.  PADANARAM SALT MARSH RESTORATION

Comment P-1: Two commenters expressed support for the Padanaram salt marsh restoration
project.

Response:  The Trustee Council notes the support and for the reasons specified in the EIS
has decided to implement this project.

Comment P-2: Several commenters expressed opposition to the Padanaram salt marsh
restoration project.

Response: The Trustee Council believes that the Padanaram salt marsh restoration offers an
excellent opportunity, at low cost, to restore degraded salt marsh habitat.  When adequate
tidal flow is restored, the Padanaram marsh will have salinity levels which again support salt
marsh vegetation and the associated fish and wildlife resources.    Restoration of salt marsh
habitat for marine resources will clearly replace a portion of the habitat injured or lost due to
PCB contamination of the harbor.  This salt marsh will be used by resident species as well as
by marine and avian species that are known to frequent other areas of the Harbor
Environment.

10.2.2.2.  NONQUITT SALT MARSH RESTORATION



NBHTC RP/EIS - Chapter 10 Final page 10-102

Note:  The Trustee Council has decided to postpone a decision on the proposed Nonquitt Salt
Marsh restoration until more definitive answers to the questions posed by the Trustees can be
provided by the project’s proponents.

Comment N-1: Several commenters believed that the Nonquitt Marsh restoration project
should not be aproved because pollution from unimproved septic systems continues to
contaminate the marsh and may harm fish and shellfish.

Response:  The presence of low levels of pollution from residential septic systems in areas
adjacent to Nonquitt Marsh is not likely to have an adverse affect on the proposed restoration
project.  Restoration of Nonquitt Marsh was proposed because  natural, historic marsh
vegetation has died back across much of the marsh, reducing the biological value of the marsh
to the New Bedford Harbor ecosystem.  The die-back was caused primarily by a lack of tidal
flushing of the marsh, resulting from the installation of an inadequately-sized culvert beneath
Mattarest Lane

Studies (Metcalf and Eddy, 1983; and Lloyd Center for Environmental Studies, 1989) have
found that the replacement of the culvert with one of adequate size should lead to revegetation
of the marsh, increased habitat value, restoration of biological communities, and the
enhancement of other ecological functions normally provided by healthy salt marshes.  These
changes will benefit the fish, shellfish and wildlife of the entire New Bedford Harbor
Environment.  Many New England saltmarshes are subject to minor inputs of sewage from
nearby residential areas, but nevertheless support diverse, abundant communities of fish and
wildlife.  In fact, healthy wetlands tend to filter pollutants, and may in some cases serve as a
buffer to help keep land-based pollutants from contaminating natural resources such as
quahog beds further offshore.

Massachusetts' Title 5 program requires that residential septic systems meet specific
standards.  The Trustee Council supports improved compliance with existing environmental
requirements, and believes that upgrading of residential septic systems can benefit natural
resources in New Bedford Harbor.

Comment N-2:  Two commenters stated that the Nonquitt Marsh project should not be
approved for early funding because it is outside the Acushnet River area or outside of the City
of New Bedford.

Response: As discussed in the response to Comment G-1, the extent of the Trustees’ natural
resource damages claim was based on evidence that the natural resources of New Bedford
Harbor Environment -- fish and birds in particular--move freely in and out of wetlands and
waters throughout the Inner and Outer Harbor, Buzzards Bay and beyond, and consequently
were exposed to harbor PCB contamination.  The enhancement of salt marsh habitat on Outer
New Bedford Harbor would benefit fish and birds and other natural resources throughout the
Harbor Environment as well as provide benefits to people who use such resources, whether
through consumptive uses like fishing, or passive uses like birdwatching.  Further, Nonquitt
Marsh is adjacent to Outer New Bedford Harbor and the Area III fishing closure, and is,
therefore, within the affected environment as defined by the New Bedford Harbor Trustee
Council.  (See Federal Register 60 FR 52167)
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Comment N-3: One commenter stated that the Nonquitt Marsh project should not be approved
because public access to the marsh and beach is limited.

Response:  The primary purpose of the Nonquitt Marsh restoration project is to restore natural
resources--specifically, to improve habitat for fish and wildlife injured by PCB releases to New
Bedford Harbor.  The Nonquitt Marsh project would benefit publicly-owned natural resources
throughout the Harbor Environment by increasing physical and biological exchange between
the waters of the Harbor and the marsh.

Overland public access to areas adjacent to Nonquitt marsh would be provided as a part of this
project through the construction or extension of public trail.

Comment N-4:  Three commenters suggested that scarce restoration funds should be spent in
New Bedford, which was the primary source of contamination, where the pollution damage
was done and which has limited financial resources, and not in Nonquitt which is a private,
wealthy community.

Response: See response to Comment N-2, above.   Implementation of the Nonquitt Marsh
restoration project would provide benefits to the natural resources of the entire New Bedford
Harbor Environment and to all those who enjoy and/or rely upon these resources.  Money is
being retained for future projects focusing on the Inner New Bedford Harbor.

Comment N-5:  Two commenters stated that the proposed 10-year monitoring plan and its
proposed costs for the Nonquitt Marsh project has not been adequately reviewed.

Response: A 10-year monitoring plan for the Nonquitt Marsh restoration was included in the
original project idea submission, but was not evaluated in the New Bedford Harbor Draft
Restoration Plan and Environmental Impact Statement because the Trustees have not yet
determined the appropriate time period for recovery monitoring, nor have they yet determined
who will plan and implement the monitoring. Cost will certainly be a consideration in
determining the appropriate level and type of monitoring for all implemented projects.

Comment N-6: One commenter stated that the Nonquitt Marsh project should include
regrading/planting to ensure success.

Response:  Recolonization of the marsh surface by Spartina spp. and other marsh vegetation
would be expected to occur over a period of years following hydrologic restoration of the
marsh.  Replanting and regrading of the marsh surface would certainly accelerate the process
of recovery, but would increase the cost of the project as well.

Comment N-7: Several commenters expressed opposition to this project for unspecified
reasons.

Response: The Trustee Council notes the opposition to this alternative.
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Comment N-8: Several commenters expressed support for the Nonquitt salt marsh restoration
project.

Response:  The Trustee Council notes the support for this alternative.

Comment N-9: One commenter suggested that the Trustees need to examine the assertion
that it would be “impossible” to restore drainage to the original natural channel at Barekneed
Creek, which the commenter regards as unproven.

Response: The project’s proponents have been asked to consider this suggestion and to
report back to the Trustee Council.

10.2.2.3  TABER PARK

Comment F-1: Several commenters expressed support for Taber Park.

Response:  The Trustee Council notes the support for this alternative.

Comment F-2: Three commenters stated that restoration funds should not be used  for Taber
Park or should be used there in a more limited fashion.  One of the commenters suggested
that the Trustee Council limit its support to aspects of the park clearly related to injured
resources.

Response: The public lost multiple recreational uses of the Harbor due to PCB contamination
of the harbor.  Recreational losses were included in the Trustees’ calculation of damages in
the suit brought against harbor polluters. The Trustee Council agrees with the comment  that
restoration funds should be spent only on those aspects of the park which will provide the
equivalent of such lost recreational uses to the public.  The Trustees believe that assisting in
the construction of limited aspects of Taber Park is a way to provide the public with the
equivalent of some of the lost recreational uses of the harbor.  Given the many uses and
demand for available shoreline along the harbor, there are limited opportunities within the
harbor environment to create recreational/open space.  The Trustee Council will restrict its
participation at the park to those areas and facilities which the city has not previously
committed to provide, and which are related to the natural resource injury.

10.2.2.4.  RIVERSIDE PARK BELLEVILLE AVENUE RECREATIONAL MARINE PARK

Comment R-1: Several commenters indicated support for development of Riverside Park.

Response: The Trustee Council notes the support for this alternative.  The Council has
approved funding for a site contaminant study to begin once three conditions have been met
by the City of New Bedford: a) the City must obtain title to the property; b) the City must
dedicate the area for the park, and c) agree to provide continuing support for park
maintenance.
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Comment R-2: One commenter suggested that the soil in the area proposed for the park
should be tested for contamination before proceeding.

Response: The Trustee Council agrees with this comment and has authorized funding for a
contaminants study.  See the response to Comment R-1.

Comment R-3: One commenter suggested that the Trustees should consider a mixed-use
development of the site and that the Site will have to be maintained.

Response: The City of New Bedford must determine the best use or mix of uses for this parcel
of land.  It may be possible to combine residential, commercial and recreational/passive uses
of the parcel.  The Trustee Council has stated its desire to consider construction of a park at
this location once further information is available on the site’s contaminant load.

Comment R-4: The EPA asks the Trustee Council to consider the value of this area for salt
marsh and mudflat restoration and is concerned that a boat ramp or pier may conflict with
habitat restoration objectives.

Response: The Trustee Council recognizes the potential of this area for restoration of salt
marsh and shoreline habitat and will consider these actions as the project progresses.  The
Trustee Council believes that this project can provide a variety of benefits both to injured
natural resources and the public.  At this early stage, specific plans are unclear and the
Council’s commitment is only for the contaminant study.  If the study results are favorable and
there is a commitment by the City of New Bedford to proceed, the Trustee Council will work
with the project’s proponents to develop a project that incorporates the greatest benefits to the
injured natural resources and the public.  Any structures erected on the site will be subject to
permit review to evaluate potential impacts to the environment before construction
commences.

Comment R-5: The EPA supports the concept of a marine related park and the Trustee
Council’s intention to wait until the upper harbor dredging is completed before beginning
construction.  The EPA suggests that if this is not possible, to restrict access to the shore until
dredging is complete.

Response: The Trustee Council will work in close coordination with the EPA on any actions it
intends to take in this area.

10.2.2.5.  HURRICANE BARRIER BOX CULVERT

Comment B-1: Several commenters expressed support for construction of an additional box
culvert in the hurricane barrier to increase tidal flow within the harbor.
Response: The Trustee Council notes the support and has decided to ask the ACOE examine
the appropriateness and feasibility of this project.  The Trustee Council believes that it is
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important to increase tidal flow within the harbor.  Since the ACOE manages the hurricane dike
at the mouth of the harbor, any changes made to the barrier have to be approved by the
ACOE.  The Trustee Council is willing to consider for cost sharing with the ACOE should the
ACOE determine that this project is appropriate and feasible.

Comment B-2: The EPA commented that the PCB flux rate (0.5 pounds/day) used in the
rationale for this alternative is incorrect.  EPA states that this is the rate of PCB transfer from
the upper to lower Harbor as measured at Coggeshall Street in 1994 and 1995 rather than the
transfer rate through the hurricane barrier.  The actual rate is believed to be less.  The EPA
further suggests that water quality impacts be determined before any new culverts are
installed.

Response: The Trustee Council used information from the EPA’s Draft Final Feasibility Study
of Remedial Alternatives for the Estuary and Lower Harbor/Bay which modeled transport
processes.  The results from the TEMPEST/FLESCOT Model indicated a transport rate of 105
kg/yr which is equivalent to approximately 0.6 pounds/day.  The Trustee Council will cite this
source in the FEIS.

Regardless of the figure used, the Trustee Council believes that the Hurricane Barrier has had
an impact on water quality in the harbor by sequestering the various contaminants present
there, while at the same time benefitting the Buzzards Bay ecosystem.  Several actions will
improve water quality in the harbor.  The new wastewater treatment plant at Fort Rodman will
help reduce sewage and organic contaminants in the harbor.  EPA’s cleanup efforts will
reduce PCB and heavy metal contaminants.  The Trustee Council believes that increasing tidal
flow will assist the achievement of better water quality.

EPA’s call for a the potential impacts to water quality is valid and the Trustee Council will ask
the ACOE to include this as part of its feasibility study.

10.2.2.6.  EELGRASS HABITAT RESTORATION

Comment E-1: One commenter expressed support for restoring eelgrass within appropriate
areas of the New Bedford Harbor Environment.

Response:  The Trustee Council notes the support and has decided to implement this project.

Comment E-2: One commenter expressed opposition to restoring eelgrass within the New
Bedford Harbor Environment because the commenter believes that eelgrass is not needed in
this type of harbor.

Response: Eelgrass provides valuable habitat for estuarine fish and wildlife, notably flounder,
tautog, scallops, and quahogs.  Therefore, the Trustee Council believes that eelgrass
restoration in the New Bedford Harbor Environment can contribute significantly toward
restoring natural resources injured by PCB releases to the Harbor.
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Eelgrass was once widespread in the New Bedford Harbor Environment.  Significant eelgrass
beds remain in areas of the Outer Harbor, particularly off Sconticut Neck and in the Fort
Rodman area.  During the 1930s, eelgrass declined in Buzzards Bay and elsewhere due to the
“wasting disease,” caused by a protozoan.  More than 50 years later, eelgrass beds have not
fully recovered in many New England waters.

Before any eelgrass restoration is undertaken in the New Bedford Harbor Environment, the
Trustees will conduct an assessment to ensure that attempts to restore eelgrass are restricted
to areas of the Harbor Environment where water quality, water clarity, substrate characteristics,
and other factors are suitable for the growth of eelgrass.  In all likelihood, this will limit the
project to the Outer Harbor and Clarks Cove.

The commenter is correct in suggesting that eelgrass restoration is not appropriate for the
more industrial, commercial, or polluted areas of the Harbor Environment.  By focusing on less
contaminated areas of the Harbor Environment, there is a high probability that eelgrass
restoration efforts will be successful and that they will, therefore, provide significant benefits for
natural resources injured by PCB releases.

10.2.2.7.  LAND CONSERVATION - SCONTICUT NECK MARSHES AND COASTLINE

Comment L-1: Several commenters expressed support for acquiring land on Sconticut Neck to
preserve it as conservation land.

Response: The Trustee Council notes the support and has decided to implement this project.

Comment L-2: One commenter expressed opposition to acquiring land on Sconticut Neck for
the purpose of preserving it for conservation land.

Response:  The Trustee Council has reviewed habitat value information for the Sconticut
Neck land available through the Massachusetts Natural Heritage and Endangered Species
Program.  Based upon that review, the Trustee Council has determined that this acquisition
offers great benefits to natural resources because of the habitat types found on the property
and the species it supports  and believe that it is appropriate to preserve the habitat value of
this parcel of land for conservation purposes.

Natural resources, including land, are subject to high levels of contamination within the Harbor
Environment.  By preserving this productive and uncontaminated parcel, the Trustee Council
will insure that further stresses from human use will not be applied to the natural system at this
particular site.  There will also be public benefits from limited public access to the site allowing
for greater public appreciation and use of the natural resources present and the services they
provide.

When contaminated areas within the harbor environment are eventually cleaned up, they will
no longer pose an ecological hazard to natural resources.   Much of the surrounding
topography will be changed by the construction of containment areas.  It is likely that some of
these areas will not  provide habitat value equal to what it has replaced, or what was found
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before the contamination.  As a result, it will be important to maintain the Sconticut Neck
property as conservation land after the cleanup is completed.

10.2.2.8 RESTORATION AND MANAGEMENT OF NEW BEDFORD AREA SHELLFISHERY

Comment SH-1: Several commenters expressed support for restoring shellfish resources
within the New Bedford Harbor Environment.

Response: The Trustee Council notes this support and has decided to implement this project
initially for two years.

Comment SH-2: Opposition to restoring shellfish resources within the New Bedford Harbor
Environment until more is known why the harbor is so oily.

Response: The Trustee Council recognizes that developing a fishery in a contaminated
environment may not be appropriate.  The goal of this project is to develop a sustainable
fishery by transplanting shellfish from Inner New Bedford Harbor waters to cleaner areas in the
Outer Harbor, followed by comprehensive management of the fishery.  Once in cleaner waters,
the shellfish would eventually rid themselves of contaminants through their natural siphoning
action, over a period of time. Shellfish must be tested and must meet FDA tolerance levels for
contaminants in order to be approved for harvest.

The oily sheen on the harbor may come from a variety of sources including (a) polychlorinated
biphenyls (PCBs) and other oils being released from the sediment, (b) discharges from ships
and/or shore runoff.  The contaminant levels in the shellfish will be determined before any
shellfish are moved, and only those with acceptably low levels of PCBs and/or metals will be
transplanted out of the Inner Harbor.

Comment SH-3: One commenter stated that native quahogs should be utilized as seed donors
and that seed from the notata, genetically distinct, subspecies of Mercenaria mercenaria
should be prohibited because it reduces biodiversity.

Response: The Trustee Council notes this comment and will make this recommendation to the
project applicants for incorporation into project design.

Comment SH-4: The EPA expressed concern about conducting shellfish surveys or
transplants in areas with high PCB contamination.  The EPA asked that the Trustee Council
coordinate its shellfish activities with the EPA.

Response: The Trustee Council acknowledges the need for close coordination and will consult
with the EPA on Harbor related activities, particularly those activities that may resuspend or
spread PCB contaminants.

10.2.2.9. HERRING RUN RESTORATION
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Comment HE-1: Several commenters expressed support for restoring the Acushnet River
herring run.

Response: The Trustee Council notes the support and has decided to implement this project.

Comment HE-2: The EPA expressed support for the herring run restoration but noted
concerns that river herring may accumulate PCB’s while traveling through the harbor and
asked that the FEIS explain how the project will be implemented to eliminate this concern.

Response: River herring sampled from the Harbor have shown PCB contamination and this is
a valid concern.  River herring are primarily used for bait and serve as forage for other species.
To reduce the possibility of river herring being a source of PCB contamination to other species
project implementation may be done in stages to address this concern.  The first stage will be
design, followed by contracting, then actual construction.  This process may take several
years.  The schedule for construction of the three fishways may be modified so as to delay the
opening of the run until such time as PCB levels in the Harbor have been reduced.  During this
time, stocking of the reservoir may be accomplished.  Stocked fish will return to the area four
or more years after stocking.  This may allow sufficient time for a substantial portion of the
cleanup to be completed.

10.2.2.10. RESTORATION & MANAGEMENT OF TERN POPULATIONS

Comment T-1: Several commenters stated that gulls and other predators should not be killed
as part of the restoration project.
Response: The Trustee Council would like to accomplish the tern restoration without killing
gulls or other predators, if possible.  In fact, the Trustee Council  instructed the applicant to use
non-lethal means of controlling gulls and other predators.  This may include human presence
in the gull nesting areas, noisemakers, or use of dogs.If this effort is not successful, the
applicant is to return to the Trustee Council and seek permission before proceeding with lethal
means.

Comment T-2: Several commenters expressed opposition to the tern restoration project
because the projects are located outside New Bedford Harbor.

Response:  As discussed above, the comment relating to funding of projects  outside the
immediate New Bedford Harbor area was considered by the Council.  (See Comment G-1.)
Although the primary focus of most restoration activities will be within or in close proximity to
the areas of direct impact, the Trustee Council must also consider the impact of the
contaminant release on the entire affected ecosystem.

The roseate tern (a federally and state listed endangered species) and the common tern are
known to have been contaminated and adversely affected by  the ingestion of contaminants
biomagnified through the food chain.   This injury was one of the bases of the complaint filed
against the defendants in the AVX case.  The proposed projects present an important
opportunity to restore the tern population which was injured by contaminant releases from the
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Site.  In order to address the injuries which the species incurred at the Site, it is necessary to
focus restoration efforts at their nesting colonies.

Comment T-3: One commenter stated that the Trustee Council should not use funds to rebuild
the shoreline along Bird and Ram Islands since wave action will cause erosion and destroy the
project; and further, the project is not consistent with past federal policies.

Response:  Bird Island, Ram Island and Great Gull Island in New York are the primary
nesting locations on the eastern coast of the U.S. for endangered roseate terns.  The loss of
any one of these locations could create a threat to the continued existence of the species.  As
storm waves breach the island and travel inland, tidal pools which either inundate or eliminate
nesting locations are formed.  Rebuilding the shoreline will protect the islands’ resources from
further injury.  The tern restoration plan has identified these critical areas and proposes to take
immediate action to secure and strengthen shorelines to prevent such tidal damage and
erosion.

Before this project may be implemented, the project’s applicants will be required to apply for
necessary federal and state permits assuring compliance with all applicable federal and state
laws or regulations.

Comment T-4:  Several commenters stated their support for the roseate and common tern
restoration project.

Response:  The Trustee Council notes the support and has decided to implement this project
for two years, with restrictions on lethal  control of predators.

Comment T-5: One commenter noted that roseate terns are listed  in EIS Table 3.8 as being
commonly observed while several species of gulls are rarely seen.

Response: The source of the information was the National Audubon Society Christmas Count
Data.  It provides a good snapshot in time for a particular location but as expressed in Table
3.8, cannot be used to judge the overall health or abundance of the species.  Roseate terns
declined to levels leading to a designation of endangered under the Endangered Species Act.
Such a designation considers abundance throughout the range of the species.  The
Massachusetts population of Roseate terns declined from 5000 pairs in the 1940's to 1721
pairs in 1996.  Similarly, common terns declined from 40,000 pairs to 11,221 pairs.

Comment T-6: One commenter stated that the study component of the project, which  would
require destroying eggs and chicks, is inconsistent with the goal of preserving and restoring
the tern population.

Response: Sampling of eggs and chicks will utilize only inviable/dead specimens.
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Comment T-7:  One commenter stated that the rationale that the project would support
ecotourism is misleading since none of the areas are frequented by tourists.  The islands in
question do not attract tourists because of limited access or use.

Response:  The reference to ecotourism refers to the assumption that an increased avian
population will provide greater opportunities for birdwatching and other nonconsumptive uses
of natural resources throughout the New Bedford Harbor Environment and Buzzards Bay
environments.  In making this assumption, the Trustee Council was not indicating an
expectation that the nesting locations themselves would be tourist attractions.  The success of
the restoration would in fact be significantly impaired if the nesting locations were exposed to
substantial pedestrian traffic.  However, it is expected that the terns would be observed and
appreciated when they are in habitats outside their nesting areas, such as the feeding habitat
within the New Bedford Harbor area.

Comment T-8:  One commenter stated that funds should be spent on cleanup and protection.

Response:  CERCLA clearly limits the use of funds obtained as a result of settlements and
judgments brought against Responsible Parties.  Sections 104 and 106 of CERCLA authorize
EPA to conduct clean-up (“remediation”), and protection (“abatement actions”) at Superfund
sites.  By comparison, Sections 107(f) and 111(I) authorize the natural resource trustees to
restore natural resources injured and/or destroyed by releases of hazardous substances from
the site.

The Consent Decrees, pursuant to which the litigation in this matter was concluded, provided
for the payment of separate funds for EPA’s remediation activities at the Site, and the
Trustees’ natural resource damage restoration activities.  EPA received the majority of the
settlement funds ($69.7 million) as compensation for its past and future expenditures for
remediation work at the Site.  The natural resource trustees received approximately $20.2
million for restoration work related to injuries in the New Bedford Harbor Environment.
Pursuant to the Consent Decree with Federal Pacific Electric Company (FPE) and Cornell
Dubilier Electronics, Inc. (CDE), an additional $10 million was set aside in a Court Registry
account for natural resource damages and/or response costs relating to the Bay portion of the
Site.  Allocation of the $10 million in the Court Registry account to the Trustees and/or EPA will
be determined after EPA selects a remedial action for the Estuary/Lower Harbor/Bay portion of
the Site, and in accordance with the terms of a Memorandum of Agreement concerning natural
resource damages and/or response costs in the matter of U.S. v. AVX between the United
States (EPA and NOAA) and the Commonwealth of Massachusetts dated September 3, 1992.

It is the responsibility of EPA to clean up the Site so that it does not pose a risk to human
health or the environment.  When EPA has completed its task, the Trustees will be able to
conduct additional restoration activities without fear that past contamination will undermine or
reverse their efforts.  In exceptional circumstances, if the Trustees believe that the EPA
cleanup was not sufficient to protect trust natural resources, the Trustees may conduct further
remediation activities.  The expenditure of natural resource damages settlement funds for site
remediation would limit the availabilty of funds for restoration when the cleanup was
completed.  Clearly, Congress acknowledged the importance of each of the vital but distinct
functions of remediation and restoration and intended that the Trustees use their portion of the
settlement funds for restoration of injured and/or destroyed natural resources.
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Comment T-9:  One commenter stated that the tern restoration project should not be funded
until the harbor has been cleaned up in order to avoid exposing more terns to contaminated
food supplies.

Response:  The initial dredging of the “Hot Spot” has reduced the total contaminant load in the
Harbor Environment.  Still more needs to be done to reduce the impacts to the natural
resources.  However, not all of the terns to be produced by the tern restoration project would
be subject to harmfull PCB concentrations because not all of the terns would feed on the most
highly contaminated portions of the food chain.  The expanded numbers of terns resulting from
this project will provide a more secure reservoir of birds to replace any birds that may be
continued to be injured until PCB concentrations gradually decrease in the food chain as a
result of sediment remediation.

Comment T-10:  One commenter objected to lethal control of gulls since they play an
important role within the ecosystem by cleaning the ocean of various natural by-products.

Response:  The Trustee Council recognizes the importance of gulls in the Buzzards Bay
ecosystem.  However, there is an imbalance in gull populations due to human actions (such as
creating open dumps and landfills).  As a result of increased population, gulls are dominating
areas previously occupied by common and roseate terns, thereby preventing nesting by these
species   Therefore, the Trustee Council has concluded that it is  desirable to support the
roseate terns by securing suitable nesting habitat.

Comment T-11:  One commenter suggested that the Trustee Council should not approve the
purchase of a 17-foot boat for this project, because the boat is exorbitantly priced and totally
inappropriate.

Response:  Specific project design and an associated budget will be negotiated before
implementation of this project.  The Trustee Council will require the applicant to reduce costs
where possible, and justify the entire budget.

The Trustee Council recognizes that in order  to have safe access to the islands where
restoration will be performed, use of a boat is essential.  However, alternatives to purchase of
a boat, such as leasing, will be pursued.  If it is necessary to purchase a boat, the applicant will
be required to a) justify the boat selected; b) justify the price to be paid; c) sell the boat post-
project and return the funds to the trust fund; and, d) return the equipment to the Trustee
Council for use on other projects associated with natural resource restoration for the
Superfund Site.

Comment T-12: One commenter stated that It is an unproven assumption that the decline of
tern population is due in part to the effects of PCBs on mating behavior.

Response: The Trustee Council disagrees with this comment.  Specific studies have been
published and included in the Court Record.  Common tern eggs that were sampled in 1972
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and 1973 from Ram and Bird Islands had PCB concentrations averaging 29.4 mg/kg wet
weight and 12.8 mg/kg, respectively (Nisbet and Reynolds, 1984).  Dead or dying common
terns, with no obvious injuries, were collected from Bird Island in 1990.  Liver samples taken
from these birds (all eventually succumbed) yielded PCB concentrations between 3.9 and 840
mg/kg (Aquatec, 1990).   Samples of Atlantic silversides (a prey species of the common tern)
taken from New Bedford Harbor had PCB concentrations ranging from 3.7 to 75 mg/kg
(Aquatec, 1990).  It was concluded that PCB contamination led to the mortality.  Roseate tern
samples showed lower PCB concentration levels largely due to lower PCB levels in the prey of
roseate terns (striped anchovies).

Additional studies have occurred in the Great Lakes on Foster’s terns (NWF, 1997).  When
PCB concentration levels in the tern chicks dropped, mortality dropped as well and compared
with a colony at a unpolluted site located nearby.  This did not indicate lowers levels in the
environment though.  It was determined that the amount of rainfall determined the amount of
contamination received.  More rainfall brought greater stirring of the sediment.

Another effect found was that the reduced levels allowed chicks to hatch and survive for
several weeks, only to die after one month.  It is believed that the levels were not sufficient to
kill the embryo in the shell, but would affect the chicks later.    This effect has also been found
in other species around the Great Lakes/St. Lawrence region.

10.2.3 OTHER ALTERNATIVES

10.2.3.1.  NEW BEDFORD AQUARIUM/OCEANARIUM

Comment AQ-1: Several commenters expressed support for funding for the proposed
Aquarium/Oceanarium.

Response: The Trustee Council notes that a great deal of public support has been expressed
for the construction of an aquarium/oceanarium in New Bedford.  The Council has carefully
reviewed the proposal and has concluded that it does not meet the criteria established by law
and in the consent decrees for restoring, replacing, or acquiring the equivalent of the natural
resources injured or destroyed at the Site.  The Trustees see no linkage between the
aquarium/oceanarium and the restoration of injured resources at the Site.  It is possible that
some aspects of the aquarium complex, as it is ultimately developed, which may be eligible
and appropriate for restoration funding.  The applicant is invited to submit such ideas for
review by the Trustee Council when it makes future funding decisions.

One commenter stated that there is precedent for the use of natural resource damage funds
for the construction of an aquarium, and in support cites what he characterizes as a decision
by the Exxon Valdez Oil Spill Trustee Council (EVOSTC) to use natural resource damage
monies for the construction of an aquarium in Seward, Alaska.  The New Bedford Harbor
Trustee Council has learned that the EVOSTC did provide funding “to support development of
the research components of the Alaska Sea Life Center” (Eric Myers, Director of Operations,
EVOSTC, emphasis added).  The  EVOSTC required such a facility to provide research on the
long-term impacts of the oil spill on the injured natural resources and there were no existing
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facilities in Alaska which had such research capabilities.  The EVOSTC did not provide funding
for the construction of the aquarium located adjacent to the research facility.

Proponents of the Trustee Council’s funding of the aquarium emphasize their
expectation that such a facility will promote the development and growth of the New
Bedford economy.  The Trustee Council acknowledges this legitimate community
concern; however, CERCLA requires that settlement funds be used for the purpose of
restoring, replacing, or acquiring the equivalent of the natural resources which were
injured or destroyed by the release of the contaminants at the Site.   The Trustee
Council is not authorized to fund programs which solely promote economic recovery.

Comment AQ-2: One commenter stated that the aquarium proposal should be rejected
because: 1) several have gone bankrupt, 2) one in Camden, NJ did not meet goal of
revitalizing the area; and 3) Camden aquarium is a financial drain on community.

Response: As discussed in the response to Comment AQ-1, the Trustee Council
rejects the alternative as proposed because it does not meet the legal requirements as
a project which would restore, replace or acquire the equivalent of the natural
resources injured as a result of PCB releases from the Site.  However, the Council has
not assessed the likelihood of the project’s success.

10.2.4 PREFERRED STUDIES, PLANS, EDUCATIONAL ACTIVITIES

10.2.4.1  NEW BEDFORD/FAIRHAVEN HARBOR MASTER PLAN

Comment H-1: Several commenters expressed support for funding of the Harbor
Master Plan.

Response: The Trustee Council notes the support and for the reasons specified in the
Draft RP/EIS has decided to implement this study.

10.2.4.2.  WETLANDS RESTORATION PLANNING: NEW BEDFORD HARBOR
ENVIRONMENT

Comment W-1: Three commenters expressed support for conducting a wetlands
inventory within the New Bedford Harbor Environment.

Response: The Trustee Council notes the support and for the reasons specified in the
Draft RP/EIS has decided to implement this study.

10.2.5.  NEW ALTERNATIVES

Comment NA-1: Two commenters suggested that the Trustees should plant trees up to
1/4 mile from the Acushnet River.
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Response: The Trustee Council cannot consider a new suggestion for this round of
funding since the time for public review has passed.  The Trustee Council entered into
a formal process to request restoration ideas from the public, state and federal
agencies, local citizens and governments.  The alternatives considered in the Draft
RP/EIS were those ideas received and reviewed under this process.  The Trustee
Council expects that later rounds of restoration project selection will occur as progress
is made towards the cleanup.  The authors are encouraged to submit this and other
ideas at those times.

Comment NA-2: One commenter proposed an additional site for land acquisition on
Sconticut Neck as an opportunity for preservation of a salt marsh.

Response: The Trustee Council agrees that salt marsh restoration is an important
component of restoration activities.  Further, land acquisition to preserve and protect
functioning salt marsh or other important habitats is a preferred strategy.  The author is
encouraged to submit this idea for the next round of restoration project selection.

Comment NA-3: One commenter stated that the Trustee Council should combine
efforts with the Environmental Protection Agency (EPA) to build a coffer dam at the foot
of Sawyer Street, 30 feet from shore and approximately 200 feet long by 100 foot wide,
where sludge would be deposited.  It would be covered with cement providing a
location for a park with a whaling ship.

Response: Responsibility for remediation lies with the EPA, which makes
determinations on cleanup methods and disposal means and locations.  EPA has held
a public comment period on the locations where contaminated material from the harbor
will be stored will be stored.  The commenter is urged to contact EPA directly.

Comment NA-4: One commenter submitted a new proposal to fund a striped bass
aquaculture project under emergency restoration provisions.

Response:  The Trustee Council has not authorized emergency funding for any
restoration project thus far, and would do so only under exceptional circumstances,
because it is essential that restoration ideas be given full and fair scrutiny by the public
and the Council before any decision is made.  The numbers of striped bass have
increased dramatically in Buzzards Bay and elsewhere on the East Coast in recent
years, causing the Atlantic States Marine Fisheries Commission to determine that stock
has been fully restored.  The Trustee Council has determined that there are no
indications that this project would be appropriate for funding as an emergency
restoration action.  The commenter is urged to submit this idea for consideration by the
Trustee Council for the next round of restoration project selections.


