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Foreword

FEDERAL COURTS PLAY a very special role in the American democratic system.
They have the responsibility under the Constitution of deciding those catego-
ries of cases that are deemed to touch on issues of national significance, for ex-
ample, cases involving a federal statute or the Constitution, cases between states,
cases where the United States is a party, and cases between citizens of different
states. In deciding those cases that come before them, judges are not simply to
preside over the proceedings; they also have the duty and responsibility to inter-
pret the law, including the Constitution itself. Indeed, in Federalist No. 78,
Alexander Hamilton described federal judges as having a duty to be “faithful
guardians of the Constitution.” As such, judges are responsible, among other
things, for determining the constitutionality of legislative acts as well as actions
by the executive branch, including the president of the United States. In order
to carry out this responsibility, the Framers perceived a need for an independent
judiciary. They provided that neither the executive nor the legislative branch
would have sole authority over the appointment of judges, that the pay of judges
could not be diminished while in office, and that judges would have lifetime
appointments subject to good behavior. The view of the Framers in this regard
has proven extremely wise. Since their inception, federal courts have been in-
volved in deciding not just ordinary lawsuits, but some entailing the most vola-
tile and intractable issues in society. Those issues have included the right to
vote, racial and gender discrimination in various forms, the right to privacy
(including abortion rights), separation of powers and executive privilege, free-
dom of religion and freedom of speech in various permutations, and public
corruption. It is now hard to imagine how a federal judicial system —a system that
must address such hot-button issues as well as antitrust, intellectual property,
immigration, and myriad federal administrative law and state law issues— could
carry out its responsibility with a cadre of judges worrying about whether they will
be reelected or recalled.

The federal judiciary has a proud history, in part due to its independence.
Some of that history is well documented. However, because there are ninety-four
trial courts in the federal judicial system, as well as thirteen circuit courts of ap-
peal, including the federal circuit, and the Supreme Court, some of that history
is little known by the general public or even by judges. In an effort to address
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the lack of a formal history of the U.S. District Court for the Northern District
of Ohio, my predecessor as chief judge, James G. Carr, suggested a few years
ago that we undertake a court history project. The first aspect of the project was
an oral history, which has been completed. The other aspect is this book, which
has now come to fruition under the leadership of Paul Finkelman and Roberta
Alexander. We are grateful that these two experienced legal historians were
willing to serve as editors, to choose the authors of the various chapters, and to
contribute chapters of their own. We are indebted to our colleagues Dan Aaron
Polster, who served as our primary contact with the editors and publisher, and
David D. Dowd Jr. and Lesley Wells, who provided ideas and gave insightful
feedback on some of the chapters. We also owe special thanks to Geri Smith,
clerk of court; Irene Milan, Sixth Circuit satellite librarian; Dave Zendlo of
our automation department; and Melanie Walsh, secretary to the clerk and
deputy clerk, all of whom provided invaluable assistance in gathering rele-
vant information.

We agreed with the editors that the book would not be about individual
judges but about the history of the court, as revealed in some of the interesting
and important cases that have been decided by this court from its inception in
1855 until the present. In so doing, we recognized that space and other limita-
tions would necessarily cause perhaps equally interesting and important cases
to go undiscussed. It was our hope that the cases chosen and the stories told
through them would shed light on the work of the court as a whole and the
fifty-four men and women who have served as judges on it. I think this volume
does that well.

The court is proud of its history and the role it has played in the nation and
its judicial system, as well as in the state and region it serves, as reflected by
these cases. As judges, we realize that, in some sense, every case we hear is im-
portant and that our success is determined by whether we fairly and consis-
tently render impartial justice to the litigants who come before us.

Solomon Oliver, |r.
Chief Judge

U.S. District Court
Northern District of Ohio



Acknowledgments

THis BOOK BEGAN when James Carr, who was then chief judge of this court,
and Paul Finkelman were at a conference on terrorism and civil liberties at the
Rand Corporation. Judge Carr mentioned that he and his colleagues wanted to
sponsor a history of the U.S. District Court for the Northern District of Ohio.
This book emerged from that conversation. The members of the Northern Dis-
trict Court, especially Chief Judge Solomon Oliver, Jr., Judge Dan Aaron Polster,
and Judge David Dowd, Jr., were essential in making this book happen. Their
enthusiasm for the project was surpassed only by the help they offered in iden-
tifying the key issues that have come before the court in the last few decades.
The assistance of the court librarian, Irene Milan, and her staff and of Geri Smith,
the clerk of court, and her staff was essential for this book. Working with them
has been a great pleasure. Similarly, the librarians at Albany Law School were
invaluable in helping with the research and cite checking for this book. Paul
owes his longtime friend Bob Emery, who retired from the Albany Law School
library shortly before we completed the final work on this book.

We owe a great debt to our colleagues and friends who contributed to this
book. Funds for this book came from the U.S. District Court’s Attorney Admis-
sions Fund, generated from attorney admissions fees, and used for the benefit
of the bench and the bar in the administration of justice. By turning to experts
on specific subjects, we hope this book provides lawyers, judges, scholars, stu-
dents, and the general public a window into the workings of the Northern Dis-
trict Court, into its history, and into the way it has affected northern Ohio and
the nation.

We owe special debts to the staff at Ohio University Press, particularly Gillian
Berchowitz, the superb editorial director of the press, who is pleasantly relentless
in the tough tasks of herding cats in the form of academics. Nancy Basmajian,
managing editor of the press, has wonderfully coordinated all of the details of the
publishing process. We also thank our copyeditor, Joan Sherman; our production
manager, Beth Pratt; and our brilliantly talented designer, Chiquita Babb.

Most importantly, Paul’s administrative assistant, Fredd Brewer, at Albany
Law School was responsible for managing the various chapters and databases
necessary for this book. His skills, patience, and good humor made the comple-
tion of this book possible.

xi



Acknowledgments

Paul finished the last tasks on this book while a visiting professor at Duke
Law School, where he held the John Hope Franklin Chair in American Legal
History. He thanks Duke Law School for its support while he completed the
final proofing and editing.

Paul Finkelman
Roberta Alexander

Xii



JUSTICE anp LEGAL CHANGE
oNTHE SHORES or LAKE ERIE



Van Wert

O]
Van Wert

Celina
®

Mercer

—
Williams | Fulton
®
Bryan@ ——
Deflance ®
Defiance® Henry
Paulding
® Putnam
Paulding ®

Ottawa

Hancock Wyandot

Crawford Richland)Ashland

0]
|Mansfield & Ashland
©

O]
Bucyrus.

Jefferson
®

Ashtabula

Trumbull

Warren

®

Youngstown

Mahoning

Columbiana

Map of counties served by the Northern District Court of Ohio




Introduction

Paul Finkelman

HIS BOOK EXAMINES the history of a single federal court—the U.S. District

Court for the Northern District of Ohio. This is not a comprehensive, day-
to-day or year-to-year history of the court. Nor is it a collection of biographies of
the many judges who have served on it. Rather, we have chosen to examine a
series of cases and topics that illustrate the nature of the court and the wide-
ranging work it does. Some chapters focus on famous cases that began in the
district court and went on to the Supreme Court—such as the World War |
prosecution of the socialist leader Eugene Victor Debs. Other chapters center
on equally famous cases and the events surrounding them that never went beyond
this court, including the prosecution of scores of abolitionists after the Oberlin-
Wellington fugitive slave rescue and the litigation following the shooting of stu-
dents by the Ohio National Guard on the Kent State University campus in 1970.
In addition to essays on great cases and historic events, the authors of these chap-
ters analyze topics and themes such as the role of this district court in fighting
political corruption, protecting the environment, or sorting out incredibly com-
plicated social issues, including school desegregation and the relationship of
religion to the government under the First Amendment.
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Congress established Ohio’s first federal district court on February 19, 1803.!
Initially, the court met in Chillicothe, but in 1820, it moved to Columbus when
that city became the state capital.? In its first fifty years of statehood, Ohio grew
at an astounding pace. In 1800, there were only about 42,000 settlers in what
would become Ohio. The first census after statchood found some 231, coo peo-
ple in the state. By 1830, Ohio’s population had grown to about 938,000, and in
the next twenty years, the state would more than double to 1,980,000 in 1850.
On the eve of the Civil War, Ohio was the nation’s third-largest state, with a
population of about 2,340,000. The growth in northern Ohio was particularly
dramatic in the four decades leading to the Civil War. For example, in 1820,
Cleveland was a mere village, with a population of 60o. With an astounding
growth of 7,100 percent over the next forty years, the city had more than 43,000
people by 1860. Cincinnati remained the largest city in the state, with just over
160,000 people, but its rate of growth had slowed, especially in contrast to north-
ern Ohio. In 1830, Cincinnati was about twenty times the size of Cleveland; by
1860, its population was a little more than three times Cleveland’s. Cincinnati
was the nation’s sixth-largest city in 1850, but that is where it peaked. By 1920, it
would drop to sixteenth, well below Cleveland. Congress could not, of course,
have known this outcome in 1855, but it was clear northern Ohio was the focus
of the state’s growth and thus the region needed its own federal court.

The rapid growth of Cleveland, as well as the emergence of other northern
Ohio cities such as Akron, Canton, Toledo, and Youngstown, led to increased
legal business in the region. The expansion of Great Lakes shipping meant
even more legal business for northern Ohio. Shipping led to admiralty disputes,
which often required speedy access to courts. The presence of a federal court
in northern Ohio seemed essential to the growing business, lake commerce, and
population of that part of the state. On February 10, 1855, Congress recognized
these changing needs by creating two separate district courts in the state. The
existing court moved to Cincinnati and was now called the U.S. District Court
for the Southern District of Ohio; the new court—the U.S. District Court for
the Northern District of Ohio—would meet in Cleveland.? Thus, the history of
this court begins in the 1850s. However, before turning to that history, it is impor-
tant to explore the origin and role of federal districts courts in American society.

FEDERAL district courts have played a complicated role in American history.
Before the modern era, they were often the embodiment of the national govern-
ment at the local level. Until the Civil War, there was very little federal presence
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in most communities, and the majority of Americans rarely encountered a fed-
eral official other than the postmaster. In port cities—such as New York, Boston,
or Philadelphia—there were large customhouses, collecting revenue to help run
the national government, and on the frontier, there were federal land offices.
But these offices were mostly administrative, and the people who ran them—
postmasters, customs collectors, and land commissioners—were by and large
administrators. There was little sense of the power or prestige of the national
government attached to them.

From the beginning, the lower federal courts created a more commanding
national presence. The district courts offered a forum for the resolution of dis-
putes and the prosecution of lawbreakers. The courts provided a safe and or-
derly venue where Americans could sort out their differences. A federal district
court was, as historian Roberta Sue Alexander has noted, “a place of recourse”
for Americans to settle disputes.* But a federal judge was more than a referee for
disputes; he was also a human face representing the authority and reputation of
the national government. Dressed in magisterial robes, presiding over solemn
proceedings in often impressive courthouses, surrounded by bailiffs and clerks
and marshals, the district judges symbolized the power and prestige of the na-
tional government.

One significant role of the district courts was to oversee the process of natu-
ralizing aliens. In a nation of immigrants, this aspect of the court’s business has
always been particularly significant. For immigrants seeking naturalization, the
federal district court was not a place to be feared or a palace of oppression—like
the courts in much of Furope. Rather, the federal district court was a temple of
justice where the tired and poor, “the huddled masses” of the world “yearning
to be free,”” became American citizens, with the right to vote and participate
in self-government.®

From the beginning of the American nation, the idea of national courts was
both important and controversial. Initially, there was no system of national courts.
Most leaders in the new nation saw this as one of the defects of the government
under the Articles of Confederation. Indeed, the Framers of the Constitution in
1787 insisted that national courts be established to resolve disputes between citi-
zens of different states, to enforce the laws of the nation, and to provide a mech-
anism for bringing the authority of the national government to the people.

When the Constitutional Convention began in late May 1787, Governor
Edmund Randolph of Virginia offered an outline for a new system of govern-
ment. Called the Randolph Plan or the Virginia Plan, this document, largely
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written by James Madison, proposed that “a National Judiciary be established to
consist of one or more supreme tribunals, and of inferior tribunals to be chosen
by the National Legislature.”” On June 4, the convention unanimously agreed
that “a National Judiciary be established.” Without any debate, the delegates
also agreed that the judiciary should consist of “one supreme tribunal, and of
one or more inferior tribunals.”® The next day, the convention had a full-blown
debate over the court system. The convention began by eliminating the clause
that required the creation of “inferior tribunals” —that is, what would eventu-
ally become the lower federal courts. The vote was close, with five states voting
for the change, four against, and two delegations divided. Significantly, the
three Deep South states opposed the idea of federal district courts, as did two
small northern states, Connecticut and New Jersey. Edward Rutledge, a wealthy
South Carolina slave owner, argued that the state courts “[are the most proper]
to decide in all cases of first instance.” The South Carolinians, always fearful
of national power, initially resisted the creation of federal courts. After a long
debate over the nature of a national court system, James Madison of Virginia
and James Wilson of Pennsylvania proposed “that the National Legislature be
empowered to institute inferior tribunals.” Under their proposal, the creation of
lower federal courts would be discretionary, not mandatory. This debate revealed
both the importance of district courts to the Framers and the high quality of their
deliberations. In what was essentially a reconsideration of the earlier vote, eight
states now voted for federal courts, one state (New York) remained divided, and
only South Carolina and Connecticut voted no."

On July 18, 1787, the convention once again considered the creation of
courts under the new national government. The provision before the conven-
tion was the one Madison and Wilson had proposed a month earlier: “Resol:
that Natl. (Legislature) be empowered to appoint inferior tribunals.”"! Like his
South Carolina colleague Rutledge, Pierce Butler opposed the motion, noting
he “could see no necessity for such tribunals.” Butler believed that the state courts
“might do the business” of the federal government. He supported a strong na-
tional government, but at the same time, as a wealthy slave owner who vocifer-
ously argued throughout the convention for the protection of slavery, he may
have had at least some fear of national courts.'? After Butler made his objection
to federal courts, Luther Martin, who would ultimately oppose the Constitu-
tion and argue against ratification, supported him. Martin believed national
courts would “create jealousies” in the states because the national courts would
interfere with state jurisdiction.
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There is some irony in the opposition to federal courts on the part of the
southerners, especially Butler. Near the end of the convention, Butler authored
the fugitive slave clause of the Constitution, which ultimately embroiled the
federal courts in enormous conflicts with some northern states, as the federal
courts were used to protect the interests of slave owners.”” In the 1850s, there
would indeed be conflicts and jealousies between federal district courts and the
state courts because the federal courts would be the primary forums for the
enforcement of the Fugitive Slave Law of 1850. Meanwhile, some state courts
in the 1850s would be called on to stymie that law in order to protect the liberty
of free blacks or fugitive slaves in the northern states or to protect abolitionists—
black and white —who resisted the law. In 1854, the Wisconsin Supreme Court
directly challenged the jurisdiction of the federal courts in fugitive slave cases.!
Because of state jealousies, it would take five years for this case to reach the U.S.
Supreme Court: the Wisconsin Supreme Court simply refused to forward the
record of the case to the U.S. Supreme Court. Thus, the nation’s highest court
was unable to decide the matter until the Wisconsin Supreme Court published
its opinions. Then, the U.S. Supreme Court unanimously overruled the state
court.” The prediction that federal courts would stimulate state jealousies also
proved true for the Northern District of Ohio. Indeed, the first great case to
come before that court was the prosecution of abolitionists after the Oberlin-
Wellington fugitive slave rescue. While the rescue cases were pending in the
Northern District Court, the Ohio Supreme Court was considering whether to
issue a writ of habeas corpus ordering the U.S. marshal to bring the Oberlin
rescuers into the state courts. In Ex parte Bushnell, Ex parte Langston,' the
Ohio Supreme Court, by a single vote, failed to challenge the jurisdiction of the
federal courts. Had there been a different ruling, there might have been a consti-
tutional crisis of enormous proportions emanating from the Northern District.

These conflicts between northern state courts and federal district courts
over slavery were of course not on the horizon as the delegates in Philadelphia
debated whether to have national courts sitting in the states. In the debate at the
Philadelphia convention, Nathaniel Gorham of Massachusetts noted that there
were “already” national courts established under the Articles of Confederation
to adjudicate cases of piracy and that “no complaints have been made by the
States or the Courts of the States.” Lower federal courts, he believed, would get
the same respect and function in the same way. Governor Randolph of Virginia
was even more emphatic about the need for a system of lower federal courts,
declaring that the state courts “can not be trusted with the administration of the
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National laws.” He envisioned a conflict between state and national laws and
understood that national courts were necessary to ensure the enforcement of
national laws. He may have also understood from personal experience that the
Virginia courts might not be willing to enforce federal law, especially if they
were under the control of staunch opponents of a strong national government,
such as Patrick Henry. His Virginia colleague, George Mason, was skeptical
about a strong national government and ultimately would not sign the Consti-
tution. Yet he too supported the idea of lower federal courts, noting that “many
circumstances might arise not now to be foreseen, which might render such a

”17

power absolutely necessary.”!” Thus, at that point in the deliberations, all the
state delegations at the convention unanimously endorsed the idea of Congress
having the discretionary power to create lower federal courts.

A month later, on August 17, the convention agreed without debate or dis-
sent that Congress would have the power to “constitute inferior tribunals.”'® On
August 27, the delegates considered what was emerging as the final language of
the Constitution: “The Judicial Power of the United States shall be vested in
one Supreme Court, and in such inferior Courts as shall, when necessary, from
time to time, be constituted by the Legislature of the United States.” By then,
even the South Carolina delegates supported the clause.'” It may be that these
Deep South delegates were finally persuaded that lower federal courts were
necessary. But the vote may also have reflected South Carolina’s huge victory
in the previous session, when the convention had adopted the slave trade clause,
preventing Congress from ending the African slave trade until at least 1808.%
On August 29, two days after approving a system of federal courts, the conven-
tion adopted, without debate, what became the fugitive slave clause of the Con-
stitution. As I noted earlier, this clause would eventually have an enormous
impact on the federal courts and lead to the jealousies that delegates such as
Pierce Butler feared.

THE members of the First Congress quickly used their constitutionally created
discretion to devise a court system that included lower federal courts. The first
substantive measure introduced in the Senate led to the Judiciary Act of 1789.
The bill quickly moved through the Senate but took longer in the House. On
September 24, President George Washington finally signed the bill creating the
federal courts. This was the twentieth act passed by Congress. The 1789 act cre-
ated a three-tiered system. At the top was the Supreme Court, with six justices.
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At the bottom were the district courts and their judges. Initially, every state had
one district judge, except for Massachusetts and Virginia. At the time, the mod-
ern state of Maine was part of Massachusetts and the modern state of Kentucky
was part of Virginia. The First Congress recognized that the geography of these
two states required an extra district judge for Maine and Kentucky. As new states
entered the Union, Congress would create new district judges. Thus, in 1803,
Congress created a district court for Ohio.

In addition to the district courts and the Supreme Court, Congress created
a hybrid circuit court. Initially this consisted of a district judge sitting with two
Supreme Court justices. With confusing nomenclature, the district judge would
be called the circuit judge when sitting in the circuit court, and a Supreme
Court justice riding circuit would be called the circuit justice. After 1802, only
a single Supreme Court justice was assigned to the circuit court. More impor-
tant, under this law the district judge could preside over the circuit court even
if no Supreme Court justice was present. As a consequence, the distinction
between the district court and the circuit court was not particularly clear to the
average American. Often, the same individual presided over both courts on the
same day. In the morning, he might be a district judge, and in the afternoon, he
might be the circuit judge.?! The main difference between the two courts cen-
tered on the kinds of cases they heard and the importance of those cases. Most
of the district courts’ early cases consisted of private suits where the matter in
controversy involved $500 or less and minor criminal cases where the fine was
not more than $100 or the possible jail time not more than six months. District
judges also heard admiralty cases. The circuit courts had jurisdiction over larger
private suits as well as more significant criminal cases.

Over the next seventy-five years, Congress tinkered with the court system,
expanding the jurisdiction of the district courts. For example, in 1842, the district
courts were given concurrent jurisdiction with the circuit courts for all noncapital
federal crimes.” In addition to changing the jurisdiction of the courts, Congress
increased the number of these courts and the number of judges. Starting in
1801, it divided some district courts, recognizing that it was almost impossible
for people in certain areas to reach the only district court in their state. Under
this process, a district judge would hold court in different sections of a state, and
though there might be court clerks, bailiffs, or other functionaries in more than
one place, the judge himself had to travel. By 1838, for example, Tennessee had
three district courts, all served by the same judge.” In 1812, Congress authorized
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the appointment of a second district judge in New York, recognizing that the
nation’s largest state had such a huge docket of cases that no single judge could
handle it.* Eastern and western districts or northern and southern districts soon
appeared in a number of states.” Meanwhile, starting with Tennessee in 1802,
Congress began to create multiple districts in the same state.?

By 1850, Ohio, with nearly 2 million people, was ripe for a new federal
court. Residents of Columbus not surprisingly objected to the creation of a
second district court because this would hurt business in their city. The federal
court supplied clients for local attorneys, while litigants, witnesses, and visiting
lawyers patronized hotels, restaurants, and other enterprises. Opening a new
federal court in Cleveland would take some of this commerce out of Colum-
bus. But in the context of the nineteenth century, the creation of the U.S.
District Court for the Northern District of Ohio was an obvious and logical
outcome of the phenomenal growth of the state and the rapid expansion of its
northern part. The creation of the new court also symbolized the change that
had taken place in Ohio in the previous half century. At statchood, Ohio was
an outcropping of the South, with a plurality of its settlers coming from Virginia
and Kentucky and most of its population focused on Ohio River traffic and the
growing city of Cincinnati, which by 1830 was the cighth-biggest city in the na-
tion. But by 1850, the population in the northern part of the state was growing
faster, with most of that section’s residents coming from New England, New
York, or Furope.”” Lake traffic now competed with river traffic as canals fed
commerce north to Lake Erie as well as south to the Ohio River.”® For many in
the state, the focus of commerce and transportation was no longer the Ohio
River, the Mississippi River, and the port of New Orleans. Rather, it was the
state’s huge canal system and the Cuyahoga River, flowing into Lake Erie and
taking the produce of the state to New York’s Erie Canal and ultimately the port
of New York.

The creation of the new court in Cleveland symbolized the shift in popula-
tion and power in the state. Four American presidents— Rutherford Hayes,
James Garfield, William McKinley, and Warren Harding—would come out of
the counties that constituted the Northern District of Ohio. In the next century
and a half, northern Ohio would become an industrial powerhouse —the home
and even the birthplace of new industries, businesses, and technologies. Glass,
steel, and rubber would flow from "Toledo, Youngstown, Cleveland, and Akron.
Before World War [, factories in northern Ohio would run second only to those
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in Detroit in the production of automobiles. Scales from Toledo would help
weigh the produce of the nation, oatmeal boxed in Akron with a smiling Quaker
as its logo became an American standard, and more Americans lit their morn-
ing stoves with matches manufactured in nearby Barberton than from any other
city. Much of the grain, ore, and finished goods from Ohio and the American
heartland traveled on giant transports built at Lake Erie shipyards. The industry
that provided the major fuel for the new industrial American economy would
be born in Cleveland in 1870, when a local entrepreneur, John D. Rockefeller,
created the Standard Oil Company, which quickly became the largest refiner
of petroleum products in the United States.

As the economy of northern Ohio expanded, the demographics of the re-
gion changed. Most of the region was first settled by New Englanders, relocat-
ing to northeast Ohio to claim land in the Western Reserve. In 1840, northern
Ohio was almost entirely populated by white Protestants from New England
and upstate New York whose ancestors had migrated from Great Britain. But
starting in the 1840s, Irish, German, and central European immigrants began
moving to the region. After 1870, millions of immigrants and migrants from
eastern and southern Europe, the Middle East, Appalachia, and the American
South poured into northern Ohio. A century later, the region had one of the
most ethnically, racially, and religiously heterogeneous populations in the na-
tion. In 1860, Cleveland ranked twenty-first among American cities; by 1920, it
was fifth. And as late as 1950, with just under a million people, it would rank
seventh in the nation. In that year, Toledo, Youngstown, Akron, and Canton were
also among the hundred largest cities in the country.

With all this change came enormously complicated and interesting legal is-
sues. Cases involving the rights of workers, the changing notions of land use,
pollution and environmental waste, demands for racial justice, immigration, ex-
panding notions of due process and criminal justice, protests over the draft and
national foreign policy during World War I and the Vietnam War, the changing
and expanding rights of women, conflicts over religion and public life, and politi-
cal corruption all were adjudicated in the U.S. District Court for the Northern
District of Ohio. The chapters in this book teach us how that court developed and
grew, how it affected the region and the nation, and how in turn it changed as the
region and the nation changed. In essence, these essays tell some of the story of
America at the local level. It is a story that instructs us about our past, enhances
our understanding of our present, and helps us prepare for our future.
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The Willson Fra

The Inception of the Northern District of Ohio, 1855-67

Roberta Sue Alexander

N THE MID-1850s, lawyers, newspapers, and civil boosters across northern

Ohio campaigned for the creation of a new federal court in the region. As
Cleveland’s Plain Dealer noted: “T'he interest of the people of Northern Ohio
imperatively demand a new U.S. Judicial District. Ohio should be divided into
a Northern and Southern district, with the court of the Northern half held at
[Cleveland].”" In 1855, this campaign was successful, as Congress created the
U.S. District Court for the Northern District of Ohio (NDOh).

In 1803, when Ohio became the seventeenth state of the Union, Congress
created the U.S. District Court for the District of Ohio, located in Chillicothe,
then the state capital.? When Ohio moved its capital to Columbus in 1820,
Congress relocated the federal court there.? But as the state continued to grow,
with increased commerce, immigration, and industry, the citizens of Cleveland
and Cincinnati, the leading cities, became more and more resentful of Colum-
bus’s domination of the political and judicial life of their state. They complained
that “the people on the Lakes and on the Rivers” were “compelled” to travel
“away from where nearly all the business rises . . . , making expenses so onerous
as to defeat the end of justice.” Moreover, even if lawyers undertook the “tedious
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journeys to Columbus” to obtain the necessary papers to collect money owed
them from a shipping dispute, it was almost impossible to enforce their liens,
for they often returned home only to find that the vessels involved in the law-
yers’ cases had “slipped away.”

Despite the active lobbying by the bench and bar of both Cincinnati and
Cleveland and support from many in the state legislature, there was enough
controversy to cause Congress to take over a year to pass the bill—introduced
in the Senate by Salmon Portland Chase, a Cincinnatian, on December 21, 1853
—that would divide the state into two federal districts.® Columbus’s leading citi-
zens worked feverishly to defeat the bill in hopes of avoiding the loss of the pres-
tige and patronage that they reaped from housing a federal district court.” Some
argued that political differences played a role in slowing the bill’s progress. The
Plain Dealer, Cleveland’s Democratic newspaper, placed the blame for opposi-
tion to a federal court in Cleveland on the “fact” that northern Ohio was repre-
sented by abolitionists, among them Benjamin Wade and Joshua Giddings, who
were sacrificing the welfare of the region “on the altar of ‘God and Liberty.”
Who, the Plain Dealer asked rhetorically, would support a U.S. district court
planted in a city where federal laws such as the Fugitive Slave Act “are repudi-
ated and so openly defied and resisted”?® Further, rumors persisted that some
Cincinnati and Cleveland leaders either opposed or were lukewarm about the
division of the district court.’?

The Cleveland Bar fought back, appointing one of the city’s leading attor-
neys, Hiram V. Willson, to go to Washington to work for the bill’s passage.'
Members of the bar also unanimously passed resolutions supporting “the divi-
sion of Ohio into two U. S. Judicial Districts, believing that the convenience
and interests of the citizens of the State imperatively demand such division.”!!
Finally, on February 10, 1855, President Franklin Pierce signed into law the bill
that created the Northern District of Ohio, assigning to it the northern forty-
eight counties of the state.!? The Plain Dealer saw this victory as so important
to the future of Cleveland that it published the entire statute, along with an edi-
torial explaining what the federal courts did so that citizens would understand
the “advantages which Cleveland is destined to derive from this wise arrange-
ment.”” It predicted that the new court would be “a windfall to our city equal
to half a dozen Rail Roads.” The district and circuit courts would bring to the
city “not only lawyers from all parts of the State . . ., but suitors and witnesses;
who, unlike rail road patrons, stop instead of going through town.” Further, the
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business of the Northern District would be at least as great as it had been for the
entire district of Ohio, since many had previously “abandoned” potential suits
rather than travel to Columbus.™

The day he signed the act, President Pierce also nominated Hiram Willson,
a fellow Democrat, to be the new judge for the district. The Senate quickly con-
firmed Willson “without dissent.”” Most applauded his appointment. As the
Toledo Blade, a Whig newspaper, noted, he had lobbied “in season and out of
season, to bring about a division of this District.” Moreover, Willson, an “active
and successful” member of the Cleveland Bar, although “an ardent politician,”
was far preferable to others who had been considered, “being the least rabid and
ultra.” “A gentleman of generous impulses” who worked hard to advance “the
public good” and sought “to build up rather than tear down,” Willson, the Blade
concluded, would “raise above any party influences, and scorn to pander to any
political prejudices.”!®

Willson entered upon his duties on March 16. Described by his friends as “a
18

”17

large fine looking man,”"” with “a massive head and dark countenance,”™® and
by his enemies as “a large, obese, gray-haired man who looked older than his fifty
years,”!” Willson had moved to Cleveland from New York in the 1830s, form-
ing a law firm that would become one of the area’s most successful. He also
became politically active. In 1852, he ran for Congress as a Democrat, losing to
his law partner at the time, the Free-Soil candidate Edward Wade.?’ In 1854, he,
along with a group of commissioners from Cleveland and Ohio City, worked
out the details for annexing Ohio City to Cleveland, making Cleveland a
major metropolis.?!

Despite the fact that Willson—like every judge —sought to administer the
law impartially and without any political partisanship, federal courts were en-
twined with politics. The numerous appointments made by the president and
the court’s personnel were often accompanied by accusations of political intrigue
and manipulation, bringing to the public’s attention, with some regularity, the
realization that federal courts could become embroiled in the heated debates of
the day. For example, President James Buchanan’s appointment of Matthew
Johnson in 1858 to replace Jabez W. Fitch as U.S. marshal was surrounded by
controversy and led to “an open rupture” between Buchanan and Senator George
Pugh, the Democratic U.S. senator from the Cincinnati area. This move was
part of an effort to ensure the admission of Kansas into the Union as a slave state
under the Lecompton Constitution, even though a strong majority of voters in
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Kansas opposed slavery and the new constitution. Buchanan also wanted to
punish Democrats such as Pugh who had sided with Stephen A. Douglas of
Illinois in opposing the Lecompton Constitution because it had been fraudu-
lently written and ratified. Thus, Buchanan ignored Pugh’s choice for U.S.
marshal and threatened to withhold patronage from all who opposed him; si-
multaneously, he made promises of patronage and appointments as a reward for
those who would support his position.?

In office, court officials often used patronage to increase support for their
party. For instance, in 1859, the Plain Dealer accused Marshal Johnson of cor-
ruptly and inappropriately using his patronage to support Buchanan and his
policies by “secretly commissioning some half dozen persons in each county as
Deputy Marshals, each appointed unknown to the other and each expecting . . .
that they shall take the census of their respective counties,” provided that they
enrolled a large number of subscribers for a “pro-Lecompton Anti-Douglas”
newspaper that Johnson started.” A year earlier, Cleveland’s Republican news-
paper, the Leader, had accused the court’s clerk and the U.S. marshal, when
selecting grand and petit jurors, of using “every opportunity to pack” the juries
“with political partisans.”**

On March 20, Willson convened the U.S. District Court for the Northern
District of Ohio for its first session.”” He proclaimed the rules of the court for
civil, criminal, and admiralty cases as well as procedures for admitting attorneys
to practice before the federal court.”® After completing these initial tasks, Willson,
through the end of the term on April 2, convened court daily and then imme-
diately adjourned, there being no business to conduct.”’ Initially, the court op-
erated out of temporary offices in a rented building until the new courthouse
was completed.” It would not be until January 1859 that the court moved into
its permanent new building.” When completed, the building was everything
the city newspapers had campaigned for.** Located on Park, Superior, and Rock-
well Streets, the three-story structure was half surrounded by pavement of “East
Cleveland stone.” Willson's office was big enough to accommodate his “large
library.” There were also consultation rooms for lawyers, jury rooms, rooms for
the grand jury, and offices for all of the court’s personnel. The “imposing”
courtroom, located on the third floor, was over ninety feet high, “the ceiling
having four large iron columns with Corinthian capitals for its support.” This
was a building that would “endure” for “a long time.”*!

As district judge, Willson presided over the U.S. District Court and, with
U.S. Supreme Court justice John McLean, sat on the U.S. Seventh Circuit
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Court for the District of Ohio when it met in Cleveland.’” Because the aged
McLean was often unable to travel to Ohio to sit as the circuit justice, Willson
usually presided over both courts. When the courts met during the same term,
he would hold one in the morning and one in the afternoon or hold both courts
together, taking cases as they came up.” To the general public, both courts were
the federal court in Cleveland, and the newspapers made few distinctions when
reporting on their activities.** What the Cleveland newspapers did do was make
the public aware of the federal courts and the role they played in citizens’ lives,
regularly reporting on the convening of the courts, the impaneling of the petit
and grand juries, the dockets of the courts, and the results of many of the cases.

The first full session of the U.S. District Court for the Northern District of
Ohio opened on July 2, 1855.% Willson’s most important task at this session was
delivering his charge to the grand jury, for this provided the means by which he
could educate the citizens of northern Ohio about the role of the federal court
and their obligations to help enforce the law. He explained that the duties of the
grand jurors were “as plain and as simple . . . as they are important.” The federal
court examined all violations of acts of Congress, the most significant of which
were laws against counterfeiting coin and tampering with the U.S. mail and laws
involving violations of the public trust by public officials.” But in his charge to
the grand jury at the start of the November 1856 term, just after the hotly con-
tested presidential election, Willson enunciated another role. Despite his pro-
nouncements of political neutrality, he launched into an attack on Free-Soil
Republicans. Jurors as well as “others” in the community, he exhorted, had to
rise above the political passions that were “shaking the great national fabric in
its centre” and, he claimed, “threatening the stability of the government itself.”
“Sober judgment,” “free from prejudice, free from passions and free from the
influence of the angry elements around us,” was essential to counter the “dan-
gerous political contagion” that had been “rampant in our country.”

The docket of the district court during the Willson years was dominated by
admiralty cases. Criminal matters comprised the next largest category of cases
for the court. Most dealt with counterfeiting or robbing the U.S. mails, but the
most dramatic dealt with violations of the 1850 Fugitive Slave Act. There were
only a handful of civil, equity, and patent cases. Finally, Willson also spent con-
siderable time naturalizing immigrants.

In May 1855, he established a procedure for naturalization, ordering his
clerk to procure a journal in which he would list all those who were natural-
ized.* The court sat in special session on the first Monday of every month to
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afford aliens the opportunity to become citizens. In addition, Willson performed
naturalization tasks anytime the court met in regular session.* Aliens typically
appeared before Judge Willson, provided “satisfaction” to the court that they
had complied with all the requirements of federal law relating to naturaliza-
tion, and then took the oath prescribed by law to become a citizen of the United
States. Hundreds became citizens in this manner, all being adult free white
males, as required by federal law.*' Most came from Germany and Ireland.
Although the numbers remained fairly steady up until the Civil War, when they
fell sharply, the number of aliens secking citizenship rose dramatically just be-
fore elections, illustrating the role political parties played in this process.* For
example, in 1856, a presidential election year, Willson naturalized 1,189 aliens,
ten times the number naturalized one year earlier. Perhaps even more significant,
only five of these naturalizations took place after the election.®

The district court heard few civil cases. An examination of the civil docket
books for the Northern District of Ohio from 1855 through 1867 revealed only
twenty-five debt or bond cases and four forfeitures of recognizance bonds.™
Perhaps the case that created the most press was an equity matter known as the
“bridge case.” Charles Avery, a prominent Clevelander, and two other city resi-
dents sued the city to prevent the construction of a bridge across the Cuyahoga
River at the foot of Lighthouse Street. At issue was whether the city of Cleve-
land had the legislative authority to build a bridge over a navigable river and
whether the bridge, if constructed, would be a nuisance, damaging the plain-
tiffs’ private property. At the preliminary ex parte hearing, Willson did not rule on
the merits of the case —that is, whether the bridge actually obstructed commerce
on the river or damaged the plaintiffs’ property—but in issuing a preliminary in-
junction, he clearly upheld both federal and state power over commerce at the
expense of cities and localities. He first declared that it was well settled that the
Cuyahoga was navigable water and that only Congress had the power to autho-
rize obstructions. Second, he declared that a city had no authority to erect a
bridge over navigable water unless specifically authorized or licensed by the state
board of public works, a “wise” policy designed to preserve the state’s control over
internal improvements.* Thus, he determined, until the city received permission
from the state’s regulatory board, the preliminary injunction would stand. After
the city received permission from the state to erect the bridge, it sought dissolu-
tion of Willson’s injunction. But after hearing “hundreds of witnesses” on both
sides arguing over whether the bridge would be a public and private nuisance
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and, more important, whether it would obstruct navigation on the river, Willson
ordered the injunction to continue until the master he appointed took additional
testimony to ascertain whether the proposed bridge would become “a material
obstruction to navigation and a nuisance to the harbor.”*

On the criminal side, counterfeiting cases dominated the court’s docket. An
examination of the criminal docket books from 1855 through 1867 indicated that
the court averaged ten to twelve cases a year pertaining to making or passing
counterfeit currency.”” And at every term, the city’s newspapers reported arrests
of counterfeiters, alerting citizens to the “epidemic” in this criminal area and
warning them to be wary.® One writer claimed that “the woods were full” of
counterfeiters, some of whom were prominent citizens, “well known and sa-
luted on the streets.” Willson generally sentenced convicted counterfeiters to
two or three years in the state penitentiary, there being no federal penitentiaries
at the time.”” But during the Civil War, in at least one case, he offered to sus-
pend the five-year sentence he had imposed if the defendant enlisted in the
army. The defendant, however, declined, preferring to pay his fine and serve his
prison term.’!

Next to counterfeiting in prevalence, matters involving robbing or obstruct-
ing the U.S. mails, forgery, and embezzlement of public moneys filled the crimi-
nal docket and were regularly reported in the newspapers.’” Perhaps the most
interesting was a case of first impressions in which two businessmen, armed
with a writ of attachment and accompanied by a county sheriff, prevented a
train from moving for almost an hour because the railroad owed them money.
After the train left Cleveland, the federal government prosecuted the business-
men for interfering with the U.S. mails. At trial, U.S. Attorney George W.
Belden argued that no one “for any private purpose” had the right “to obstruct
and hinder the transit of the U.S. Mails, whether acting under color of civil
process or otherwise; that the faithful administration of the Federal Government
demands and requires that its official communications as they are constantly
passing through the mails be not hindered or delayed.” Further, he maintained,
the “interests of the community . . . in this area of the public service require that
there be no hindrance in the transmission of its business correspondence.” The
defense argued that no corporation could be exempt from attachments to satisfy
debts just because it was transmitting the mail. The jury sided with the prosecu-
tion, finding the defendants guilty and fining each $10 and costs.” During the
Civil War, Willson came down hard on one defendant who was convicted of
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taking letters from a post office and embezzling their contents. Because soldiers
and seamen had sent the letters “to their families at home,” he sentenced the
culprit to three years in the penitentiary.’*

In addition to presiding over these rather routine criminal cases, Willson
was called upon to settle a key legal question in the case of United States v.
Joseph S. Wilson. The defendant had been charged with robbing the U.S. mail.
His attorney filed a motion to quash because only fourteen grand jurors voted
on the bill of indictment, one juror being absent when the bill was found. Will-
son “delivered an elaborate opinion” to support his ruling denying the defense’s
motion. Citing numerous precedents, he held that as long as the grand jury was
“legally empanelled and composed of good and lawful men,” he would uphold
the principle established in earlier cases that “if twelve grand jurors agree in
finding an indictment it cannot be invalidated on account of the misconduct of
one of the grand jurors.””

But the most “celebrated™ criminal case heard during Willson’s tenure and
the one that produced “the most intense excitement in the community”” had
nothing to do with routine crime. In the Oberlin-Wellington rescue case, a grand
jury indicted thirty-seven men, including a faculty member and several students
at Oberlin College, along with other prominent citizens, white and black, for
rescuing an escaped slave in violation of the 1850 Fugitive Slave Act.”® The grand
jury acted after Willson delivered his charge attacking those who advocated a
“higher law” theory. He granted that the Fugitive Slave Act “unquestionably”
contained provisions “repugnant to the moral sense of many good . . . people.”
Still, it was the law of the land and “ours is a government of laws”; a higher law
philosophy “should find no place or favor in the Grand Jury room” because “its
tendency leads to the subversion of all law and a consequent insecurity of all
the constitutional rights of the citizen.”®

Depending on one’s politics, Willson’s charge was praised or damned. The
Democratic Plain Dealer called it a “clear” and “able” explanation of the rele-
vant sections of the Fugitive Slave Act as well as a welcome critique of those
who advocated obedience to a higher law.® The Republican Leader, by con-
trast, called it an “assault . . . upon respectable white citizens, and upon the
whole community.” It was an example of how “corrupt politicians and partisan
judges pander to an institution and a law based upon the worst existing form of
injustice and oppression.”®

Although the rescue took place in early September 1858, the indictments
came down several months later, in early December. The trials did not begin
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until April 1859. By May 11, two men—a white printer and bookseller, Simeon
Bushnell, and a black schoolteacher, Charles Langston —had been separately
tried and convicted. The court then went into recess, and when it reopened in
July, an elaborate plea bargain ended the trials.* The Oberlin case is discussed
at length in chapter 2 of this book.

When the trials began, “business almost ceased as citizens crowded into the
Federal Building.”® “Eminent” citizens sympathetic to the defendants” cause
visited the jail, and “prominent ladies” brought the defendants food, “delica-
cies,” and “fragrant flowers.”** People all over the Western Reserve region held
protest meetings, and many arrived by “trainload and wagonload’ to parade
before the jail” in support of the “martyrs.” Leading opponents of the Fugitive
Slave Act, including Ohio governor Salmon P. Chase, Judge Daniel R. Tilden,
and Joshua R. Giddings, addressed mass meetings, held daily in the public
square.®” Some feared violence.

Judge Willson received threats and criticism, being seen as an “instrument”
of “the slave power.”® The Leader attacked him as well as the jurors, claiming
the jurors were “a counterpart of the Judge —old, broken down, party hacks, with
the scabs and marks of the party harness still on them; selected solely and for no
purpose but to do the thing they did.”” The Republican press also attacked U.S.
Attorney Belden as “a man of small intellect” who “glories in his infamy.” But
the Democrats praised Willson and the jurors.®®

The case brought national attention to northern Ohio and almost brought
the federal courts into a direct conflict with the state government. By a single
vote, the Ohio Supreme Court declined to issue a writ of habeas corpus to free
the Oberlin rescuers from federal custody. Had the state court issued the writ,
Governor Chase was prepared to use the Ohio militia to enforce it.*

The most vital work Willson performed was in the area of admiralty law,
which dominated the district court docket.”” Because most of the cases he heard
involved vessels traveling on the Great Lakes rather than on the high seas, he
had the opportunity to establish many precedents.” As the Plain Dealer noted,
in that area Willson’s “judgements have added large and valuable contribu-
tions.”’? Indeed, one authority claimed that his decisions were some of “the clear-
est expositions of the law to be found in the books.””

The admiralty docket began slowly, with only 10 cases filed in 1855. But two
years later, 99 cases were filed, and in 1858, a total of 134 admiralty suits filled
the docket. One of Willson’s most significant tasks was to define the scope of
federal maritime authority over vessels sailing on the Great Lakes. The first case
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in which he clearly articulated the broad sweep of federal power, Wolverton v.
Lacey, was an action in debt, not an admiralty case. In 1855, the schooner York-
town hired a crew of ten to make a trip from Cleveland to Chicago and back.
Four of those crew members sued the vessel’s master for failure to comply with
a federal statute requiring all seamen to sign shipping articles before they sailed.
At issue was whether this statute applied to merchant trade on the Great Lakes.
The defendant insisted that the 1790 statute was intended only to cover admi-
ralty cases—that is, cases on the high seas—and that the act of 1845, extending
the jurisdiction of the district courts to certain cases upon the lakes and provid-
ing that U.S. maritime law applied equally to such cases—did not extend to this
action. The defendant argued that to apply the 1790 statute to traffic on the
lakes would be “detrimental alike to seamen and owners of vessel property” as
well as against “public policy.” Willson held for the plaintiffs, citing the Supreme
Court’s decision in The Genesee Chief v. Fitzhugh, which rejected English
precedents and established the principle that admiralty jurisdiction was not
confined to tidewater but extended to all “public navigable waters.” Willson
maintained that because commerce on lakes and rivers was increasing so rap-
idly, the courts recognized that there was no reason to distinguish “great lake
commerce from the other maritime commerce.” Further, as a matter of public
policy, it was important that rules like those requiring seamen to sign shipping
articles be enforced everywhere. He pointed out that the loss of life and prop-
erty on the lakes was mounting annually and that a recent grand jury con-
cluded that these disasters were caused in large measure by the failure of vessels
to comply with federal statutes regulating vessels and seamen, including the
signing of shipping articles. If such provisions were not enforced, men aban-
doned vessels, leaving the ships undermanned; insubordination resulted, and
safety was jeopardized. Thus, Willson ordered the ship’s master to pay the pen-
alties prescribed by law.™

Throughout his years on the bench, Willson was repeatedly called upon to
rule on the extent of federal jurisdiction in admiralty cases. In almost all of these
instances, he upheld and broadened, when possible, the district courts’ scope
of powers.” In 1860, he again asserted the broad power federal courts exercised
under admiralty jurisdiction, in what the Plain Dealer claimed was an “impor-
tant” case addressing new questions.”® The “revenue cutter case” dragged on in
his court for two years before he rendered his decision. The many libelants,
men who had furnished materials used in building six revenue cutters for the
government, filed over thirty separate libels to collect moneys the government
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owed them.” First, the government claimed that the court had no jurisdiction
because government property could not be seized. Willson dismissed that claim,
asserting that because the government purchased the revenue cutters with liens
on them, the government “acquires no better title than that possessed by its ven-
dor. If the property is legally incumbered by mortgage or other liens, the trans-
fer of title does not divest it of those incumbrances.””® The most significant
matter, however, was the question of jurisdiction of the federal court over ves-
sels not licensed or engaged in the coasting trade or in the business of com-
merce or navigation between different states. The government argued that the
federal act of February 26, 1845, extending the jurisdiction of district courts to
certain cases upon the lakes and navigable waters connecting the same, limited
district court jurisdiction. After carefully examining provisions of the Constitu-
tion and federal law, Willson ruled against the federal government. He deter-
mined that district courts were granted complete admiralty and maritime power
by virtue of Section 2 of Article 3 of the Constitution and the Judiciary Act of
1789 and that those powers were independent of and unrestricted by the statute
of 1845. Therefore, district courts could exercise equally complete power over
ships on the Great Lakes and ships on tidewaters, including ships of war; the
determination was not limited to cases involving vessels engaged in the coasting
trade or commerce between the states.”

Further, in Lyon v. The Brig Isabella, he held that because the U.S. district
courts had, by virtue of the powers granted them by the Constitution and acts of
Congress, “exclusive original cognizance of all civil causes of admiralty and
maritime jurisdiction,” state courts were “precluded from proceeding in rem
[that is, against a thing rather than a person| to enforce . . . maritime claims.”
Thus, even though certain seamen had obtained, under the authority of certain
Ohio statutes, a lien in state court against the Isabella for wages earned but not
paid, they could not be precluded from acquiring another lien against the boat
in federal district court. Willson concluded that a “lien of seamen for their
wages is prior and paramount to all other claims on the vessel” and that “the
only court that has jurisdiction over this lien, or authorized to enforce it, is the
court of admiralty, and it is the duty of that court to do so.” No state court could
“enforce or displace this lien.”® Thus, the purchaser of the boat, at a judicial
sale such as the one that occurred in this case in state court, “takes the property
cum onere,” that is, subject to a charge or burden.®

Such jurisdictional cases gave Willson the opportunity to establish key prec-
edents and make the weight of federal authority felt throughout the economic
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world of northern Ohio. But most of the admiralty docket consisted of collision
cases and contract disputes. The contract disputes were fairly routine. They gen-
erally involved suppliers and contractors suing to collect for materials provided
in the construction, repairing, or manning of vessels or seamen suing for un-
paid wages. Typically in such cases, cither the owners of the vessels paid the
amount due, once that amount was established, or the vessels were seized and
sold to pay the debts. The most difficult part was assessing a vessel’s worth.*?
Disputes of this type were so common that the Plain Dealer, in every issue,
printed notices of seizures and sales of various vessels involved in admiralty
litigation.*

Most important, the federal court served as an arbiter, and Willson, perhaps
because of his Democratic principles, tended to support seamen in their dis-
putes with their masters. For example, in early 1865 when the owner of the
schooner White Squall refused to pay his crew, claiming they had mutinied and
deserted (although they “were returned to the vessel” and then completed the
voyage back to Cleveland), Willson held for the seamen. After hearing elabo-
rate arguments by attorneys on both sides, citing “authorities on the subject of
revolts, desertion, disobedience of orders,” and the like, he ruled that what oc-
curred “did not amount to a mutiny or revolt in the maritime sense, but only to
a temporary disobedience of orders, which was perhaps induced by indiscreet
conduct and manner on the part of the master.” Showing compassion for the
seamen, he held that “while the law holds seamen to implicit obedience to all
proper orders, it may sometimes make allowance where the disobedience is
only temporary . . . and followed by a prompt return to duty.”®

Collision cases were much more difficult because either Willson or a jury
had to determine not only the value of the lost vessels but also who was at fault.
In Waldorf et al. v. The New York, Willson clearly delineated the procedures the
judge or the jury needed to undertake and the standards that should be applied.
Here, the steam propeller New York struck the schooner Dawn, sinking it, “the
crew barely able to escape with their lives.”$® After hearing the testimony and
the arguments by counsel on both sides, which the Leader claimed were “among
the most learned and able ever delivered in our courts,”” Willson first deter-
mined that the Dawn, in changing course at the last minute, was not at fault;
even though the propeller had “a right to assume that the sailing vessel will
keep her course,” the Dawn was “justified by the impending danger of colli-
sion.” The next inquiry, Willson explained, was “whether this collision was a
casualty for which no blame should be imputed to either party” or whether it
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resulted “from the carelessness . . . of those in charge of the propeller.” In decid-
ing this issue, he noted, one had to apply the standards established in numerous
precedents, that is, “when a steamer approaches a sailing vessel, the steamer
is required to exercise the necessary precautions to avoid a collision.” If a colli-
sion occurred, it was “prima facie” the steamboat’s fault.® Here, Willson came
down hard on the officer in charge of the propeller, chastising him for his “ig-
norance and unskillfulness” in not avoiding the collision. After finding the
propeller at fault, he assessed damages, calculating the worth of the Dawn based
on cost of construction, maintenance expenses, and current market value, “giv-
ing due weight to the testimony of those witnesses who have the best means
of knowledge.”®

During the Civil War, the federal court faced new challenges and new issues.
As Willson explained to one wartime grand jury, the court’s criminal docket
before the conflict consisted almost solely of “cases of counterfeiting coin . . .
and for violation of the post office laws.” But during the war, Congress passed “a
large number of laws, some of them novel in their character,” that the federal
courts had to enforce.” Indeed, in November 1859, even before the war began—
with tensions high after John Brown’s October raid of the U.S. arsenal at Harpers
Ferry, Virginia, in an attempt to spread a slave rebellion across the South, as
well as after the several fugitive slave cases— Willson defined the law of treason
in a charge to the grand jury that was so significant it was reported nationally.”
[t was vital, he said, for the jurors to understand “the character and essential ele-
ments” of the “heinous offence” of treason “lest [they| might be induced to
improper action by extraneous influences.” In particular, Willson thought the
government might charge some who met in Cleveland the previous May dur-
ing the Oberlin-Wellington trial with treason, the U.S. attorney believing that
their purpose was to plan “open and violent resistance to the execution of a
public law of the United States.” As he did during the Wellington-Oberlin trial,
Willson condemned those who, he claimed, felt they could judge for them-
selves which laws to obey “according to their own individual tastes and opin-
ions.” The role of the grand jury, he emphasized, was to uphold congressional
law, especially laws “which are . . . violated under the influence of popular
excitement, and without . . . reflection [as to] their serious consequences to in-
dividuals and to the public.” He cautioned that the heresy of the higher law
theory, if “unchecked . . . tends directly to the subversion of all law . . . and the
destruction of those sacred guarantees, under which the people of the United
States have reposed with peace and confidence . . . for three quarters of a
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century.” But Willson drew a sharp distinction between a meeting held to ex-
press opinions hostile to the government and a gathering to plot the violent
overthrow of the government. If people engaged in such a conspiracy, courts
should show them no mercy, no matter what their motives. But if people as-
sembled merely to denounce “the national government, its laws, and its public
functionaries” and to pass “resolutions of disfavor,” that was not treason.”?

In 1861, Willson issued another charge to another grand jury in which he
again defined the law regarding conspiracy and treason.” This time, however,
he directed his attention not to abolitionists, who tended to support the Repub-
lican Party, but to the many Southern sympathizers in Ohio, some of whom
were suspected of providing aid to the rebellion and who tended to support the
Democratic Party. Willson had been a devout Democrat before his appoint-
ment to the bench, and his jurisprudence at times clearly reflected that, includ-
ing his unswerving support for the fugitive slave laws. But when the war began,
opposition to the national government and federal law came from Democrats.
Indeed, the leading Democrat in Ohio, Clement Vallandigham, was tried by a
military tribunal and imprisoned during the war for his attempts to interfere
with the draft. Willson, however, broke with the Peace Democrats and urged all
citizens to support the law, as he saw it, even when it went against those who
had once been his political allies. As a federal judge, he saw his role as educat-
ing the public on the dangers of treason and the need for strict obedience to the
law and support of the Union cause.

In his charge to the grand jury, Willson emphasized the importance of sup-
porting the war effort. “The loyal people of this great nation have enjoyed the
blessings of our excellent Constitution too long and too well to be insensible of
its value or to permit its destruction.” This “bold and mad rebellion . . . is a re-
bellion without cause and without justification. . . . Let the motives of the
conspirators be what they may, this open, organized, and armed resistance to
the Government of the United States is treason, and those engaged in it justly
merit the penalty denounced against traitors.” The notion “of the reserved right
of the States to secede from the Union . . . is false in theory . . . and without the
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semblance of authority in the Constitution.” “If this Union is to be perpetu-
ated,” he declared, “and the Government itself is to exist as a power among the
nations, its laws must be enforced at all hazards and at any cost. And especially
should courts and juries do their whole duty, without respect to persons, when
crimes are committed, tending to the subversion of the Government and the

destruction of our cherished institutions.””
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As the war progressed, the court continued to stress that citizens had a patri-
otic obligation to support the war and the new congressional laws enacted to
further the war effort. Early on, Willson heard several habeas corpus cases in
which he released recruits who had enlisted or who had been illegally detained
by enrollment officers, the recruits being under the age of eighteen.” But when
Congress enacted a draft on March 3, 1803, a new type of case landed in federal
court. Many Northerners opposed the draft, and many judges denounced it as
unconstitutional, arguing that it violated both individual liberties and states’
rights.” Willson faced several cases of draft dodging, desertion, and obstructing
marshals who were trying to arrest deserters and force those subject to the draft
into the army.” In January 1864, he delivered a charge to the grand jury un-
equivocally supporting the draft. After outlining the provisions of the draft stat-
ute in detail, he proclaimed that an examination of the Constitution—its
history, purposes, and text—led to the conclusion that the conscription act “as
a whole and in all of its provisions, is fully sanctioned by the Constitution of the
United States.” He then emphasized not only that the draft was constitutional
but also that the crimes of resisting the draft, counseling others to resist, ob-
structing the draft’s execution in any way (including resisting, obstructing, or
assaulting an enrollment officer), and enticing soldiers to desert were all viola-
tions of the statute that had to be stopped. He especially criticized those who
had engaged in the lucrative business of enticing soldiers to leave one regiment
in order to enlist in another, thus collecting additional bounty money.”

Of the many draft cases Willson and the juries of the Northern District of
Ohio had to deal with, perhaps the most serious was the Holmes County draft
riot, referred to as the “battle of Fort Fizzle.” In June 1863, “a mob” attacked an
enrollment officer. After the provost marshal arrested four leaders, another group
of citizens freed them. Then, approximately nine hundred to a thousand men
helped build Fort Fizzle to protect local citizens from the draft. It took over four
hundred federal soldiers to disarm the men and enforce the draft in the area.”
Twelve of the rioters, who had been indicted in July 1863, faced trial during the
court’s May 1864 term. Only Laurant Blanchard was found guilty. Willson sen-
tenced him to six months at hard labor in the Ohio penitentiary, but President
Abraham Lincoln pardoned him prior to the completion of the sentence. The
government eventually dropped the prosecution of the other cases.!”

Another new category of cases that Willson faced during the Ci